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Existing arrangements for the 
funding of civil litigation

‘are a comedy to those who think, 
………..a tragedy to those who feel’’

With apologies to Horace Walpole
(1776)



Issues

1. Judicial responses to litigation funding
2. Government funding of litigation and 
tax deductibility of legal expenses
3. Professional financing of litigation and 
the prohibition on percentage fees
4. A new funding model: the Justice Fund
5. Costs in public interest and 
constitutional litigation
6. Funding and civil justice reform 



1. Judicial responses to litigation 
funding arrangements

A ‘new judicial mood’: ‘judicial green light’
Increasingly access to justice is being regarded as a 
fundamental human right
Commercial litigation funding perceived as a legitimate 
market response to a clear need
Now an entrenched part of litigation- even for 
resourceful, but risk averse, parties
Law makers and law reformers are favouring 
pragmatism and innovation in funding
On judicial views and regulatory requirements: Mulheron 
& Cashman 27 Civil Justice Quarterly 3, 207 (2008)



Judicial views and regulation
Has the funder simply stirred up unnecessary litigation?
Was the funder subject to independent checks and 
balances throughout the litigation?
Has the funder monopolised the litigation?
Is there a conflict of interest between the funder and the 
client?
What type of client is funded?
Has the client been informed  about the effects of the 
funding arrangement?
Is the funder willing and able to meet its potential 
liabilities under the agreement?
Has the funder negotiated an inordinately high fee?



2. Government funding of litigation 
and tax deductibility of expenses

The fiscal paradox: government financial support for 
individuals (with meritorious civil claims) has 
dramatically declined whilst, through the tax system, the 
public subsidy for corporations and businesses as 
litigants continues to increase (regardless of the merit of 
their claim or defence)
If threshold requirements are satisfied there are no limits 
or qualifications on the amounts which are deductible
Enormous legal costs (and other public costs) have been 
incurred in recent mega commercial litigation between 
corporate leviathans



Tax deductibility of litigation legal 
expenses 

The present legal position
Arguments in favor of change
Arguments against change
A possible compromise
There could be a substantial increase in 
Commonwealth funding of civil legal aid, 
at no net cost to the public purse, if 
unqualified and unlimited tax deductibility 
of legal expenses was abolished



3. Professional financing of 
litigation and proportionate fees

There are 3 main sources of ‘professional’ 
financing of civil litigation:
1. Insurers- defending or pursuing 
(subrogated) claims
2. Law firms acting on speculative fee 
arrangements (and financing out of pocket 
expenses and disbursements)
3. Commercial litigation funders



The rise of commercial litigation 
funding

1. Individuals/small syndicates of investors
2. Publicly listed companies (IMF) with large 
shareholders
3. Hedge funds
4. Australian law firms setting up corporate 
entities
5. Foreign law firms funding Australian litigation
6. Foreign companies funding Australian 
litigation
Emerged in the context of diminishing legal aid 
for civil litigation (Cwth and State level)



The ‘price’ of commercial funding

1. Substantial pecuniary cost to funded 
litigants
2. Adverse policy cost: in class actions-
transition from ‘opt out’ to ‘opt in’ classes
Litigation funders are (arguably) only able to 
obtain a return out of the pockets of those who 
contractually agree to litigation funding 
arrangements
The commercial returns/profits go to the 
funders/shareholders



The practical impact in class action 
litigation

In implementing the recommendations of the ALRC the 
Federal Government did not implement the proposed 
Class Action Fund
The (a) large expense incurred in conducting class 
actions, (b) risk of an adverse costs order (c) the 
disparity between incurred and recoverable party-party 
costs and (d) the immunity of class members > 
significant disincentives for the class representative
There is no ‘upside’ for the risks incurred by lawyers who 
agree to act on a ‘no win no fee’ basis
This is exacerbated by the abolition of any entitlement to 
charge a ‘success fee’ in damages actions in NSW



Fees and funding of class actions

The ‘void’ has been filled by commercial 
litigation funders that are able to charge a 
percentage fee
The funders (a) fund the litigation (b) 
assume the risk of an adverse costs order 
and (c) agree to put up any amount 
required as security for costs
In consideration of this risk they charge a 
commercial percentage fee



Fees and funding of class actions: 
the good, the bad and the ugly

Good news: more access to justice
Bad news: substantial proportion of the 
recovery goes to commercial funders
The ugly result: transformation of the ‘opt out’ 
class action regime into an ‘opt in’ regime in 
practice, with consequential lack of access to 
justice for those who don’t agree to become 
class members (through ignorance or otherwise) 
More bad news: forensic battles and appeals



Forensic disputation and appeals

You can’t have a limited opt in class:
Dorajay Pty Ltd v Aristocrat (2005) 147 
FCR 394 (Stone J)
Rod Investments Pty Ltd v Adam Clark
[2005] VASC 449 (Hansen J)
Jameson v Professional Investment 
Services [2007] NSWSC 1437 (Young J) 



Contrary judicial views

You can have a limited opt in class
P Dawson Nominees Pty Ltd v Multiplex
[2007] FCA 1061 (Finkelstein J)
Multiplex Funds Management Limited v P 
Dawson Nominees Pty Ltd [2007] FCAFC 
200 (French, Lindgren and Jacobson JJ)
But differences in reasoning!



Speculative fee arrangements
A combination of ethical rules, common law, and 
statutory provisions prohibited ‘maintenance and 
champerty’
Over time an increasing array of exceptions emerged
Various statutory reforms abolished maintenance and 
champerty as torts and crimes but public policy and 
ethical constraints remained
It became accepted that lawyers could ethically act for 
clients in civil litigation on the basis of ‘no win, no fee’ 
arrangements, subject to two requirements
Lawyers were required to be satisfied of the merit of 
the claim and calculating a fee as a percentage of the 
amount remained prohibited [Clyne v NSW Bar 
Association]



The prohibition on percentage fees

Legal profession legislation prohibits a law 
practice from entering into a costs agreement 
where the amount payable to the law practice, 
or any part of that amount, is calculated by 
reference to the amount of any settlement or 
the value of any property recoverable in 
proceedings to which the costs agreement 
relates 
The legislation envisages that this prohibition 
does not apply to the extent that costs 
agreements adopt an applicable scale of costs 
e.g. s 3.4.29(2) Legal Profession Act 2004 (Vic)



The anomalous position

Lawyers may charge proportionate fees  
for non contentious work
Proportionate fees in connection with 
litigation may be charged by (a) 
commercial litigation funders, (b) 
liquidators, (c) companies providing 
litigation ‘services’ [including those owned, 
controlled or conducted by lawyers!]



The policy paradox
The concern about lawyers not having a ‘financial 
interest’ in the outcome of litigation has been 
transcended by reality: at present in many cases lawyers 
have such a financial interest
The current prohibition on percentage fees is difficult to 
reconcile with the move towards ‘proportionality’ in 
civil justice reform
(a) s 60 Civil Procedure Act 2005 (NSW): cost to the 
parties should be ‘proportionate’ to the importance and 
complexity of the subject matter
(b) s 62 CPA: in giving directions, court may have regard 
to costs compared with the quantum   



Logic, reality and safeguards
The contention that percentage fees will give rise to 
unmeritorious claims defies logic and commercial reality
In any event-this could be dealt with by legislative 
safeguards: e.g. at present in Victoria a legal ‘merit’ 
requirement is tied to the nature of the fee arrangement 
[s 3.4.28(4) Legal Profession Act (2004) where uplift fee 
in litigious matters]
Moreover: in some jurisdictions, in certain types of  
proceedings, there is a legislative requirement that 
lawyers be satisfied of the merit of the claim or defence 
[e.g. in NSW damages actions: ss 345-348 Legal 
Profession Act 2004 (NSW)]



In whose interests?

Whose interests are we trying to protect?
Some recent empirical data
(a) The views of clients:
(b) The relationship between costs and 
quantum: costs are a relatively high % 
Why should lawyers be subject to 
different constraints than others, e.g. 
litigation funders?



The regulatory inconsistency

In a number of Australian jurisdictions, in 
certain types of cases, chargeable legal 
fees are subject to legislative caps
calculated by reference to the amount 
recovered in the litigation [e.g. O 26 r 2 
Magistrates Court Civil Procedure Rules
(Vic)]



Arguments for proportionate fees

‘Proportionality’ has become a civil justice goal
Client preference
Proportionate fees are now in fact charged 
routinely by persons other than lawyers
Lawyers may charge proportionate fees in other 
areas of legal work
Lawyers in fact have an ‘interest’ in the outcome
Greater determinacy
May reduce chargeable fees
Current fees are indeterminate, disproportionate 
and an incentive to inefficiency



Arguments against proportionate 
fees

Fees should relate to nature and extent of services
Lawyers should not have a proportionate pecuniary 
interest
May give rise to unmeritorious claims and ethical abuses
Negative impact on community perception of the 
profession
May drive up value of claim and reduce prospect of 
settlement
Windfall profits and cherry picking of high value/low risk 
claims



Proposals for reform
ALRC was not prepared to bite the bullet in class actions 
report
Former VLRC recommended removing absolute 
prohibition on percentage fees (1992)
Recent VLRC Civil Justice Review (2008) proposes 
further consideration of removal of prohibition, subject 
to safeguards
VLRC also proposes new funding body: the Justice Fund 
(able to charge a % of the whole class recovery in opt 
out class action, subject to judicial approval)
Justice Fund could joint venture cases with commercial 
funders



Regulatory safeguards
Mandatory choice by clients
Mandatory court approval
Require independent legal advice
Require competitive ‘quotes’
Provision for variation where change in material 
circumstances
Possible maximum cap and/or sliding scales
Right to vary or set aside where unfair
Require record of actual work to be considered in 
assessing reasonableness
Cooling off period
Regulation by professional bodies or regulator



VLRC Civil Justice Review 2008 
www.lawreform.vic.gov.au



4. A new funding model: the Justice 
Fund

Need for a ‘public’ litigation funding mechanism, 
analogous to commercial litigation funding
Would seek to become ‘self funding’
Would fund on ‘commercial terms’ (% of amount 
recovered) but profits would go back into the 
fund, rather than be distributed to 
investors/shareholders
Would provide indemnity for adverse costs
Would provide security for costs
May derive income from cy pres remedies



A hybrid model
PP (private/public) model: would complement and 
collaborate (rather than compete) with commercial 
funders
Joint venture arrangements with commercial funders 
and/or private law firms
Initially established through existing legal aid body
In class actions: would be able to recover a % of the 
total amount recovered by opt out class (subject to 
judicial approval) 
Initially liability for adverse costs limited to amount of 
funding provided to assisted party [Arkin v Borchard 
Lines [2005] 1 WLR 3055] 



5. Costs in public interest and 
constitutional litigation 

The ’loser pays’ rule deters public interest litigants and 
organisations
Statutory protections [e.g s 47 Legal Aid Commission Act
(NSW)] have limited jurisdictional application and there 
is little civil legal aid in any event
Proposed Cwth provisions [Legal Aid Bill 1974] lapsed 
with the removal of the Whitlam Government
Provisions for ‘protective’ costs orders [e.g O 62A FCR] 
are seldom utilised
A party obtaining an order under O 62A FCR limiting its 
potential liability for costs is also restricted in its right to 
recover costs [Corcoran v Virgin Blue [2008] FCA 864 
(Bennett J); Hanisch v Strive Pty Ltd (1997) 734 FCR 
384 (Drummond J)



Costs in public interest and 
constitutional litigation 

There are divided and contentious judicial views on the 
relevance of ‘public interest’ in determining orders for 
costs [see e.g. Cameron v Qantas and the views of 
McHugh J (in dissent) in Oshlack (1998) 193 CLR 72]
Any direct or pecuniary interest of the litigant may 
prejudice the claim for relief from the ‘usual’ order for 
costs [and may be required to attain standing in any 
event]
It has been contended that there should be open 
standing and the abolition of costs rules in constitutional 
litigation (e.g. Keyzer, 2008)
The VLRC supported judicial discretion to make orders 
protecting public interest litigants from adverse costs in 
appropriate cases (Civil Justice Review, Report 2008)



Public authorities and costs orders

It is of interest to note recent English 
cases where courts have held that 
regulatory/disciplinary bodies and public 
authorities in taking legal proceedings in 
the discharge of public interest
responsibilities should ordinarily be 
protected from adverse costs orders: 
Baxendale-Walker v Law Society [2007] 3 
All ER 330; Editor’s Note 27 CJQ 3, 283



Recoverability of legal fees
The ‘costs indemnity’ rule no longer achieves its stated 
purpose
The increasing disparity between actual costs and 
recoverable costs has reached an unacceptable level
Recent reforms in England & Wales 
The negative ‘costs war’ between insurers and claimants
The ‘positive’ economic impact on insurers
The ‘policy’ impact: do we need two sets of lawyers to 
resolve civil claims through adversarial procedures?



6. Funding and civil justice reform

Issues of funding need to be considered with 
reference to the way in which civil litigation is 
conducted and other means of (alternative) 
dispute resolution
It is not simply a question of putting more fuel 
into the tank of an outmoded, inefficient and 
expensive (Rolls Royce) model
In its recent report (Civil Justice Review, Report, 
2008) the VLRC proposed not just a new funding 
mechanism but broad ranging changes 



Aims of VLRC Civil Justice report

1. Facilitate the early resolution of disputes, 
without litigation (pre-action protocols)
2. Improve the standards of conduct of all
participants in civil litigation (overriding 
obligations on participants and overriding 
purpose and duties of courts)
3. Improve alternative dispute resolution
4. Enhance judicial case management
5. Get to the truth earlier and easier (disclosure; 
pre-trial examinations; removal of confidentiality 
constraints; reform of discovery)



Aims of VLRC Civil Justice report

6. Change the role of experts
7. Improve remedies in class actions
8. Help litigants with problems and hinder 
problem litigants
9. Reduce the cost of litigation
10. Facilitate ongoing civil justice review 
and reform



Other benefits?



A cautionary concluding note

‘There is always a well known solution to 
every human problem- neat, plausible and 
wrong’
H.L. Mencken (1920)


