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Allens is an independent partnership operating in alliance with Linklaters LLP. 

National Access to Justice & Pro Bono Conference 

Thursday, 21 March 2013 

Beyond the Usual Suspects 

Speaker: Alex Cuthbertson 

1. Introduction and outline (slide 1) 

1.1 Introduction 

As my profile in the Conference brochure confirms, I am a partner in Allens' Melbourne 

litigation practice.  I have been a partner since 2008. 

Generally, I specialise in complex commercial disputes, financial regulatory matters and 

other inquiries, including corporate tax disputes.   What you might call the "bread and 

butter" of large commercial law firms. 

However, as well as advising large banks on financial regulatory matters, I also advise 

clients in relation to discrimination and human rights issues and have spent a significant 

amount of time in the Victorian Coroners Court.  As I will discuss shortly, it is in this area 

that I tend to do much of my pro bono work. 

1.2 Outline 

The inclusion of an Allens partner in a session titled 'Beyond the Usual Suspects' might 

lead one to think that Allens and other large commercial law firms do not regularly involve 

themselves in pro bono work.  This is clearly not the case.   

The Attorney-General recently released his 2011-12 Legal Services Expenditure Report 

which compares the pro bono work undertaken by firms who provide legal services to the 

Commonwealth.  Each of the top tier law firms appears in this list and all of them exceeded 

the National Pro Bono Resource Centre's Aspirational Pro Bono Target of 35 hours per 

lawyer per year (although it is also worth pointing out that 7 of the largest firms reported 

less than 10 hours of pro bono work per lawyer).  Allens achieved 49.1 hours of pro bono 

work per lawyer in FY2012. 

So what makes a commercial firm not the usual suspect?  The answer is the type of pro 

bono work our firm does.  While our lawyers do participate in legal centres such as the 

Homeless Persons Legal Clinic, the Mental Health Legal Centre and the Asylum Seekers 

Ministerial Intervention Project in Sydney, much of the pro bono work we do draws on our 

core skills as commercial lawyers.  The same knowledge and skills we use to advise large 

banks, mining companies and other ASX100 companies are applied to assist individuals 

and not-for-profit organisations.  We get involved in the most complex pro bono work where 

we can make the best use our skills, resources and expertise to assisting deserving, non-

fee paying clients.  Much of this work does involve litigation, but our corporate colleagues 

also apply their skills in different areas which I will come to in a moment. 

I will begin today by providing an overview of the pro bono program at Allens and will then 

discuss my own pro bono practice.   
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I will then briefly discuss some examples of the complex matters which Allens has been 

involved in that illustrate the way in which we apply our skills and experience for the benefit 

of our pro bono clients. 

2. Allens' pro bono practice (slide 2) 

2.1 Introduction 

Allens aims to have a coordinated, focused, well balanced and meaningful pro bono 

practice.  We seek to give all staff an opportunity to be involved in pro bono work and 

encourage them to do so.  We treat work for pro bono clients in the same way as work for 

fee paying clients.  

2.2 How is the pro bono practice organised and run? 

The firm has a Pro Bono Committee that is responsible for developing and coordinating the 

firm's pro bono practice.  This Committee is made up of partners from each of our offices, 

along with our national Head of Pro Bono and local coordinators.  The pro bono practice is 

developed and maintained by our Head of Pro Bono and Community Programs, Nicky 

Friedman.  

The firm also has a Pro Bono Practice Group.  This group has over 200 members, most of 

whom are lawyers. 

2.3 Pro bono criteria 

We have adopted criteria for pro bono work to seek to ensure that the pro bono practice 

assists people in need and causes that benefit the community.   

The firm accepts referrals of pro bono matters from a number of sources including the 

Public Interest Law Clearing Houses, the Law Societies, Community Legal Centres, 

Aboriginal Legal Centres, charities, non profit organisations and Allens staff.  We are also 

involved in a number of external pro bono projects, where we work for agencies providing 

legal services to disadvantaged people or for the public good. 

2.4 Who are our clients and what do we do for them? 

The Pro Bono Committee has nominated certain priority legal areas and client groups.  The 

current priorities are: 

• Human rights work including refugee rights; 

• Assisting those with mental health problems; 

• Indigenous rights;  

• Assisting people suffering a particular disadvantage (including the homeless); and 

• Work for organisations that protect the natural environment.  
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Our pro bono practice can be divided into two parts:.   

• Specific project work  - which includes our work for the Homeless Persons' Legal 

Clinics, the Asylum Seekers Ministerial Intervention Project, the Mental Health 

Legal Centre project and pro bono secondments offered to staff.   

• Traditional client work  - the provision of pro bono legal advice and representation 

to a range of individuals and not-for-profit organisations – clients include asylum 

seekers, Bush Heritage Australia, the Human Rights Law Resource Centre and 

arts organisations.  

As mentioned, we focus primarily on matters that utilise our core expertise as corporate 

and commercial lawyers.  However, when we make a decision to work outside our usual 

expertise (eg work for the Homeless Persons' Legal Clinic or the Mental Health Legal 

Centre) we endeavour to ensure that our lawyers are appropriately trained to do that work. 

The total number of pro bono clients Allens has at any one time is between 300 and 400, 

with clients including Amnesty International Australia, Australian Bush Heritage Fund, 

Australian Cancer Research Foundation,  the Children's Protection Society, Human Rights 

Law Centre, the Public Interest Advocacy Centre, The Sydney Children's Hospital and the 

World Wide Fund for Nature. 

3. Who does pro bono work and how much work do they do? (slide 3) 

A broad range of our practice groups are involved in our pro bono work, including: 

• tax, for charity and deductible gift recipient status; 

• corporate, for corporate governance and regulatory compliance advice; 

• property, for transfers, leasing and planning advice; 

• intellectual property, for copyright and trade mark issues; and  

• litigation, for a wide range of litigious issues including those involving human rights, 

refugees, Native Title, Freedom of Association and intellectual property. 

Pro bono work is of equal importance to fee paying work and for all purposes must be 

treated in the same way – both in terms of service quality and internal recognition.  

In the 2011/2012 financial year about 78% of Allens legal staff took on some pro bono work 

and as mentioned earlier, on average our Australian legal staff did 49.1 hours of pro bono 

work.  

4. My pro bono perspective 

4.1 Personal involvement 

Over the past few years, my own pro bono practice has focussed on human rights and 

coronial issues.  I work closely with the Human Rights Law Centre and, since 2008, have 

assisted the Centre in connection with the human rights issues raised by the fatal shooting 
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of 15-year-old Tyler Cassidy by members of Victoria Police.  I will discuss this matter in 

more detail in a moment. 

I have also undertaken work for PILCH in relation to access to justice issues, in particular, 

around the issue of protective costs orders. 

I also regularly supervise subpoena matters for the Children's Protection Society. CPS 

provides counselling to children who are the victims of sexual abuse and often receives 

subpoenas issued in either family or criminal proceedings seeking the production of their 

confidential counselling files.  

As a result of experience gained as a junior lawyer, I have quite a bit of experience in the 

coronial jurisdiction which I have applied to my pro bono practice. As well as assisting 

HRLC in the Cassidy Inquest, I have also acted for a family in relation to the inquest into 

the death of their son, a mental health out patient who was tragically attacked and killed by 

another mentally ill young man who lived with him in supported accommodation. 

The impact of coronial proceedings on families of the deceased, and the lack of legal 

assistance available to them to navigate this process and to ensure that they are involved 

in and understand what is going on has been well documented – particularly where other 

parties including the State are represented by full legal teams led by a silk.  Providing this 

assistance to a family, who has already been traumatised by the death of a loved one, is 

hugely rewarding.  We are able to explain the process to them and assist them to make 

submissions which focus on the issues that are important to them and agitate for change to 

try to avoid other families having to go through what they have.  

The number of pro bono hours I personally do fluctuates considerably, depending upon the 

instructions we have received and also how busy my commercial practice is.  In 2011-12 

my personal pro bono contribution was approximately 40 hours.  The teams working on the 

matters I was responsible for supervising contributed more than 420 hours.   

The Tyler Cassidy inquest is an example of a matter where the firm made a major 

commitment – contributing almost 2000 hours over a 2 year period. 

5. Matters Allens has worked on 

I will now share with you some of the matters Allens has been involved in which 

demonstrate the breadth of our pro bono practice and the way in which we apply our skills 

and experience for the benefit of our pro bono clients.   

5.1 Tyler Cassidy Inquest (slide 4) 

In December 2008, Tyler Cassidy was fatally shot by Victoria police at Northcote skate 

park. He was 15 years old, reportedly the youngest person on record to have been shot by 

police. In the Coronial inquest into his death which followed, the HRLC intervened to make 

submissions about the application of the Charter of Human Rights and Responsibilities 

2008 (Vic) (the Charter) to the issues raised by Tyler's death. 

Allens acted for the HRLC, along with pro bono counsel Brian Walters SC and Sam Ure.  

We assisted the Centre to apply for leave to intervene and then prepared submissions 

seeking to have Charter issues included in the scope of the inquest.   
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The inquest ran for 41 hearing days between October 2010 and March 2011.  At least one 

Allens lawyer attended each day of the hearing and prepared a daily report of the 

evidence.  These reports were used to prepare detailed written submissions on the 

application of Charter rights, in particular the right to life, and also the right of children to 

protection of their best interests and the right to non-discrimination. In particular, the 

HRLC's submissions drew together the international jurisprudence on the right to life, which 

the Charter expressly provides may be used to interpret Charter rights.  

HRLC's advocacy focused upon two key issues: 

• first, the specific use of force adopted by Victoria Police, including the training, 

policies and procedures that governed police use of force, and whether this was 

consistent with the State's Charter obligations to not arbitrarily deprive anyone of 

life; and 

• secondly, the obligation on the State to undertake an independent and effective 

investigation whenever persons are killed as a result of use of force by State 

agents.  In particular, HRLC advocated for reform to the manner in which such 

deaths are investigated in Victoria – ie by Victoria Police investigating themselves. 

Allens lawyers have built up a strong body of knowledge and experience in human rights 

issues since the Charter was enacted in 2006. We have been involved in a number of 

significant Charter cases, acting for HRLC in both Kracke and Momcilovic (which I will 

discuss shortly). 

5.2 Use of Force Project 

Following the Cassidy Inquest, Allens assisted HRLC with a project to consider how a 

human rights-based approach to police use of force in Victoria could be developed.   

The project looked at how police use of force (by way of firearms, Tasers, OC spray and 

batons) is currently regulated in Victoria.  This involved research into Victoria Police 

policies and procedures, relevant laws, and reports such as those prepared by the Office of 

Police Integrity, as well as international and comparative research to identify established 

principles around how police can exercise their powers in a way that is compatible with 

human rights.   

We worked with the Centre to develop preliminary recommendations for changes to the 

regulation of the use of force which would reflect human rights under the Victorian Charter.  

Following consultation with key community groups, final recommendations were formulated 

and were the subject of a report released by the Centre in September 2011. 

5.3 Plaintiff M61 (slide 5) 

In 2010, Allens was approached by the Refugee & Immigration Legal Centre (RILC) in 

Melbourne to act for eleven Sri Lankan asylum seekers who had received negative refugee 

status assessments under Australia's offshore processing regime.  The asylum seekers 

sought judicial review of the assessments. 

Together with a team of pro bono counsel, including Debbie Mortimer SC, Richard Niall SC 

and Kathleen Foley, Allens lodged applications for each of our clients in the original 

jurisdiction of the High Court.  One of the cases (Plaintiff M61) was referred to the full 
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bench of the High Court for hearing and the other matters were stood over pending the 

High Court's decision. 

The High Court unanimously found in favour of Plaintiff M61 – holding that the 'offshore' 

processing system for refugees was a statutory system, that there was a requirement to 

afford procedural fairness which had been breached, and that the reviewer and made an 

error of law by treating Australian legislation and case law on who is a refugee as guidance 

rather than binding.  The court made a declaration to that effect. Following the High Court's 

decision in Plaintiff M61, similar declarations were made by consent in our other clients' 

cases. 

Shortly after the decision, the Government announced that all people still in Australia who 

had received a similar negative refugee status assessments would be given a new hearing.  

5.4 Momcilovic (slide 6) 

Together with pro bono counsel, Mark Moshinsky SC and Chris Young, Allens acted for the 

Human Rights Law Centre, as amicus curiae, in appeal proceedings before the Victorian 

Court of Appeal and the High Court of Australia. 

The appellant, Vera Momcilovic, was convicted of trafficking drugs under the Victorian 

Drugs, Poisons and Controlled Substances Act.  Section 5 of that Act reverses the onus of 

proof so that the occupier of premises in which drugs are found is deemed to be in 

possession of those drugs unless the occupier 'satisfies the court to the contrary'. 

Ms Momcilovic was the owner of an apartment where a quantity of methylamphetamine 

was found.  

Her conviction gave rise to the question of whether section 5 of the Drugs Act could be 

interpreted consistently with her right under section 25(1) of the Victorian Charter to be 

'presumed innocent until proved guilty according to law'. 

The HRLC made submissions on the correct approach to statutory interpretation under the 

Charter. The HRLC argued that section 5 must first be examined under section 32(1) of the 

Charter, to determine whether it may be interpreted consistently with relevant Charter 

rights, before the question of whether any infringement of those rights can be justified 

pursuant to section 7(2) should arise. This approach to interpretation was accepted by the 

Court of Appeal, which found that: 

• section 32(1) of the Charter is not a 'special' rule of statutory interpretation, but 

rather a statutory directive that requires all persons engaged in the task of statutory 

interpretation to 'explore all possible interpretations of the provision(s) in question, 

and adopt that interpretation which least infringes Charter rights'; and 

• the issue of 'justification' under section 7(2) of the Charter arises only if it is not 

'possible' to interpret legislation compatibly with human rights.  

The Court found that section 5 of the Drugs Act could not be interpreted consistently with 

the Ms Momcilovic's rights under the Charter and made the first Declaration of Inconsistent 

Interpretation in the history of the Charter. Ms Momcilivic's conviction was, however, upheld 

and she appealed to the High Court.  
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The High Court appeal raised a number of issues of constitutional importance, including 

the validity of the Victorian Charter.  The validity of the Charter was challenged on the 

basis that it required the Court to exercise non-judicial power.   

The Court held that section 32(1) operated as a valid rule of statutory interpretation which 

is a function that may be imposed on courts.   

A majority also held that section 36 of the Charter, permitting the court to make a 

declaration of inconsistent interpretation was also valid but disagreed as to whether such a 

declaration should have been made in this case. 

A minority (Gummow, Hayne and Hayden JJ) held that section 36 was invalid for 

impermissibly impairing the institutional integrity of the Supreme Court. 

As a majority of the Court was of the view that the declaration of inconsistent interpretation 

made pursuant to s 36 either was invalid or ought not to have been made by the Court of 

Appeal in this proceeding, the Court ordered that the declaration be set aside. 

5.5 Roach v Electoral Commission (slide 7) 

Allens acted with the HRLC in Roach v The Electoral Commissioner to represent Vickie 

Roach, an Aboriginal woman imprisoned at the Dame Phyllis Frost Prison in Melbourne. 

Vickie challenged the constitutionality of federal legislation that denied all prisoners the 

right to vote prior to the 2007 Federal election. 

In a landmark decision, the High Court held that the complete ban on prisoners voting was 

unconstitutional, as it was inconsistent with the principles of representative government. 

This principle requires that members of parliament are elected into office by the people 

they seek to represent. Sections 7 and 24 of the Constitution require that Senators and 

members of the House of Representatives are directly chosen by the people; therefore 

there is a right to vote, that had been violated by this legislation.  

The outcome of the case had implications for the legal system in terms of recognising that 

there is a constitutionally protected right to vote in Australia. 

5.6 Maloney v R (slide 8) 

During November 2012, a team of Allens lawyers provided pro bono assistance to the 

HRLC to support the National Congress of Australia's First Peoples to be heard as amicus 

curiae in the case of Maloney v R.   

In 2010 Joan Maloney was convicted in the Palm Island Magistrates Court under the 

Queensland Liquor Act  for possessing two bottles of alcohol in a restricted area on Palm 

Island. Ms Maloney unsuccessfully appealed her conviction on the basis that the relevant 

provisions of the Liquor Act breach section 10 of the Racial Discrimination Act 1975 (Cth) 

(RDA).  Ms Maloney subsequently sought and was granted leave to appeal to the High 

Court of Australia.  

The High Court was asked to consider the following key questions: 

• Whether the relevant provisions of the Liquor Act, which prohibited possession of 

liquor in restricted areas, breach the right to equality before the law in section 10 of 

the RDA; and 
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• Whether those provisions can properly be characterised as a 'special measure' for 

the purposes of the RDA.  

The submissions of the National Congress of Australia's First Peoples focused on the 

fundamental right of Aboriginal and Torres Strait Islander people to be treated equally with 

all other Australians.  It also argued that self determination and informed consent must be 

of paramount consideration for decisions affecting Aboriginal and Torres Strait Islander 

communities.  

Congress also sought to assist the Court by making submissions on Australia's obligations 

under international human rights treaties and current domestic laws, including the RDA. 

The matter was heard over 2 days in December 2012.  The Court reserved its decision and 

we anticipate that judgment will be handed down in the next few months.  

5.7 South Beach Indigenous National Park (slide 9) 

In March 2010, the Nambucca Heads Local Aboriginal Land Council and the Unkya Local 

Aboriginal Land Council executed agreements with the NSW Government to facilitate the 

establishment of an indigenous national park over South Beach, near Nambucca Heads. 

Allens had worked with the Land Councils for more than 3 years to negotiate the 

agreements which gave affect to land rights claims settled in 2002. 

The agreements provided for: 

• the grant of land claims; 

• the transfer of interests in land to establish common ownership of the subject land; 

and 

• the entry into a lease with the NSW Government for the establishment of the 

National Park. 

The matter involved a wide range of advice, from protection of Indigenous rights in 

intellectual property and cultural heritage, to preferential contracting arrangements for 

Indigenous suppliers to service the National Park. 

 


