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The Law Council of Australia, the National Pro Bono Resource Centre and Law 

Institute of Victoria. 

National Access to Justice & Pro Bono Conference Melbourne 2013 

Stream 1:  Criminal Law 

Federal Criminal Sentencing 

“Focusing on fairness in sentencing and a case study of the mandatory people 

smuggling offences and its effect on people that cannot establish they are under 

18 years old.” 

This morning’s topic, chosen for us by the conference organisers, prompts an obvious 

response.  As with a leading question, it suggests the answer loaded into the question 

itself.
1
 The content of the heading for discussion postulates the existence of a state of 

affairs, which if proven, affords only one possible conclusion. 

This is about Australia’s detention of hundreds of Indonesian children, juveniles and 

minors who crewed boats bringing refugee claimants to Australia. Over 80 Indonesian 

minors were held in Australian adult gaols. Over 20 Indonesian minors were falsely 

imprisoned in Australian adult gaols under a mandatory sentencing regime for 

“people smuggling” of 5 years imprisonment to serve at least 3 years. One child spent 

32.6 months in an adult correctional facility. Another was proven to have had 

intellectual disability.
2
  

For their sins the Indonesian boys were paid or promises amounts less than a hundred 

dollars, which the Court was required to confiscate upon conviction. 

As a matter of hard law, this was not possible, if there was doubt they were under age. 

The critical evidence of age was based a wrist x-ray analysis, which by any measure, 

was crank science, quackery and flim-flam. 

For minors convicted and mandatorily sentenced as adults, based on phony science 

and bogus statistical analysis, the unfairness was grotesque and the effects were 

nothing less than crushing for the children.  

This is especially so when the boys were impoverished, illiterate, third world fishers, 

snatched from the high seas by war ships, taken to a far off foreign land without the 

knowledge their parents, processed by a bizarre legal system, in a language they did 

not understand, to endure harsh incarceration in a maximum security prisons, in an 

unbearably cold climate, with alien food, and locked up in cells with adult offenders 

including, murders, rapists and pedophiles. 

Such a state of affairs was Kafkaesque
3
 in the extreme - a surreal nightmare for 

                                                        
1
 Evidence Act 1995 (Cth), s. 3, Part 1, Dictionary; Cross on Evidence 7th Australian Ed, paragraph 

[17150] page 477;  
2
 Disabled boy freed from adult jail by Natalie O’Brien, Sydney Morning Herald, 3 November 2011 

who was 15 years spent 2 years at Silverwater;  
3
 A real-life situation that is so incomprehensibly complex, bizarre, and illogical that can could only 

happen in science fiction: Steinhauer, Harry (Autumn 1983). "Franz Kafka: A World Built on a 
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Indonesian children overpowered by an indifferent and brutish bureaucracy, falsely 

trapped by the pseudo-science of misinterpreted wrist x-rays. 

It goes with saying that an adult prison is no place for a child.
4
  

How then, did this come to happen in an otherwise humane and mature modern 

democratic, priding itself in a well-established rule of law? 

This is an opportunity for reflective practitioners and engaged scholars to explore 

what happened through four case studies.
5
 

The starting point for the discussion is to be found in the Migration Act 1958 (Cth) 

(the Act) which criminalises, the organizing, or facilitating, the bringing, or coming, 

to Australia of people
6
 who have no lawful right to come to Australia,

7
 even if they be 

refugee claimants, who ultimately may be accepted as such
8
 This is because the law 

dictates that a refugee has no lawful right “to travel to Australia without a visa that is 

in effect.”
9
  

For the commission of the offence headed in the statute as “people smuggling”, the 

                                                                                                                                                               
Lie". The Antioch Review (Yellow Springs, OH) 41 (4)l Strelka, Joseph P. (Winter 1984). 

"Kafkaesque Elements in Kafka's Novels and in Contemporary Narrative Prose". Comparative 

Literature Studies (State College, PA) 21 (4); “Kafkaesque” is a word not unknown in the law to 

describe the treatment of refugee claimants in Australia: see Gleeson CJ at [13] in Minister for 

Immigration and Multicultural Affairs v Wang [2003] HCA 11; 215 CLR 518; 196 ALR 385; 77 

ALJR 786 referring to Merkel J in Wang (No 2) [2001] FCA 448; (2001) 108 FCR 167 at 171 [20]; 

Sackville J in Milan Kumar Shrestha v Minister for Immigration & Multicultural Affairs [1997] 

FCA 1051 at 1 referring to Merkel J in Chun Wang v Minister for Immigration and Multicultural 

Affairs (Fed Ct/Merkel J, 13 February 1997, unreported), “observed that a case occasionally arises 

which makes the word  Kafkaesque appear to be a description of fact rather than fiction”; Malik v 

Minister for Immigration & Anor [2012] FMCA 200 at [39] 
4
 “Prisons often create institutionalisation or dependency, are a perfect training ground for criminal 

activity, as well as a network base for meeting criminals and leave children with no knowledge of 

basic life skills for reintegration into society”: Australian Law Reform Commission Seen and 

Heard: Priority for Children in the Legal Process 1997 par 20.1; ibid pars. 20.14 – 20.16. Lord 

Hope of Craighead observed in R v Secretary of State for the Home Department; Ex parte Venables 

[1998] AC 407: “The child's progress and development while in custody, as well as the 

requirements of punishment, must be kept under review throughout the sentence. A policy which 

ignores at any stage the child’s development and progress while in custody as a factor relevant to 

his eventual release date is an unlawful policy. The practice of fixing the penal element as applied 

to adult mandatory life prisoners, which has no regard to the development and progress of the 

prisoner during this period, cannot be reconciled with the requirement to keep the protection and 

welfare of the child under review throughout the period while he is in custody.” 
5
 Many of these issues have been excellently analyzed by Trotter and Garozzo in Mandatory 

Sentencing for People Smuggling: Issues of Law and Policy in Melbourne University Law Review 

[2012] Vol 36:553  
6
 ss 232A; 233A. 

7
 The prosecution relied upon the lack of a valid visa was sufficient to prove that they were non-

citizens who “had, or have, no lawful right to come to Australia”, as required by s 233C(1)(c). 

Forty-eight hours before a challenge to this proposition was to be heard by the Victorian Court of 

Appeal in a case stated, the Commonwealth changed the goal posts, and without any real debate, 

rammed through Parliament the Deterring People Smuggling Bill 2011 (Cth) which inserted s 228B 

into the Migration Act with retrospective effect: see The Queen v Payara [2012] VSCA 266 
8
 People calling upon Australia to honour its protection obligations under the Convention Relating to 

the Status of Refugees adopted at Geneva on 28 July 1951, as amended by the 1967 Protocol 

Relating to the Status of Refugees, Article 1 
9
 s 228B; see P J v The Queen [2012] VSCA 146 

http://www.austlii.edu.au/au/cases/cth/FCA/2001/448.html
http://www.austlii.edu.au/au/cases/cth/FCA/2001/448.html#para20
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
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Act requires a sentencing judge to impose a minimum mandatory sentence of 5 years 

imprisonment and setting a non-parole period of three years imprisonment.
10

  For a 

repeat offender the mandatory penalty is 8 years imprisonment with no parole before 

5 years.
11

 

Relevantly, the mandatory minimum sentencing provisions are expressed not to apply 

to persons who are under the age of 18 years.
12

   

For minors this is a critical jurisdictional fact. The proof of age is either a gateway to 

liberty, home to his parents in the Indonesian village, or to an Australian maximum 

security prison to serve at least 3 years of  a 5 year sentence. 

Moreover, where a minor is convicted of people smuggling, a non-custodial sentence 

is open under s.19B of the Crimes Act 1914 (Cth).
13

 

Further, being under-age has more important consequences in this statutory and 

policy scheme. 

First, although Australia is still the only country where immigration detention is 

mandatory for all unlawful non-citizens (including refugee claimants),
14

 by s. 4AA of 

the Act, the Parliament affirmed as a principle that a minor shall only be detained as a 

measure of last resort.
15

 In the result, together with other provisions, there should be 

no automatic mandatory detention of a minor who arrives in Australia without a 

                                                        
10

 s. 233C(3). The minimum mandatory penalties for offences under ss. 232A and 233A were 

introduced in Schedule 2 of the Border Protection (Validation and Enforcement Powers) Act 2001, 

(No. 126, 2001) on 27 September 2001 being “an Act to validate the actions of the Commonwealth 

and others in relation to the MV Tampa and other vessels, and to provide increased powers to 

protect Australia’s borders, and for related purposes was passed”. For a legal analysis of the 

background to the amendment see “The Tampa tantrum” by Sampford, Charles. Retrospectivity and 

the Rule of Law, 2006, Oxford University Press  
11

 s. 233C(2) 
12

 s. 233C(1) of the former provisions and s. 236B(2) of the current provisions.  
13

 Section 233B of the Act provides that a court may not make an order under section 19B of the 

Crimes Act 1914 (Cth) in respect of a charge for an offence under section 232A or 233A of the Act 

unless it is established, on the balance of probabilities, that the person was aged under 18 years at 

the time when the offence is alleged to have been committed. 
14

 By s. 189 of the Act any officer who either knows or reasonably suspects a person in the migration 

zone to be an unlawful non-citizen must detain that person. An “officer” is includes officers of the 

immigration department, customs officers, protective service officers, officers of federal, state and 

territory police or indeed any person authorised in writing by the Minister for Immigration and 

Multicultural Affairs. By s. 196 requires that an unlawful non-citizen be kept in immigration 

detention until they either leave Australia (by removal or deportation) or are granted a visa to 

remain. The High Court of Australia in Minister for Immigration and Multicultural and Indigenous 

Affairs v Al Khafaji [2004] HCA 38; (2004) 219 CLR 664 and Al-Kateb v Godwin [2004] HCA 37; 

(2004) 219 CLR 562 held by a majority of 4:3 (McHugh, Hayne, Callinan and Heydon JJ; Gleeson 

CJ, Gummow and Kirby JJ dissenting) that s 196 requires the indefinite detention of unlawful non-

citizens and is a valid exercise of the legislative power of the Commonwealth with respect to aliens 

granted by s 51(xix) of the Constitution. The circumstances of incarceration militate against the 

detention being administrative in nature and is not a punishment for criminal conduct or alleged 

criminal conduct: see, for example, Plaintiff M61/2010E v Commonwealth of Australia; Plaintiff 

M69 of 2010 v Commonwealth of Australia (2010) 85 ALJR 133; (2010) 272 ALR 14; [2010] HCA 

41. 
15

 This provision reflects the Commonwealth’s obligations under article 37(c) of the Convention on 

the Rights of the Child. By s. 5, a“minor” means a person who is less than 18 years old. Arrival in 

Australia without a visa breaches section 42(1) of the Act, but is not a criminal offence.  

http://www.austlii.edu.au/au/legis/cth/consol_act/ca191482/
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/cth/consol_act/ma1958118/s5.html#minor
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s5.html#detain?stem=0&synonyms=0&query=minor
http://www.austlii.edu.au/au/cases/cth/HCA/2004/38.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20219%20CLR%20664?stem=0&synonyms=0&query=cth%20consol_act%20ma1958118%20s4aa
http://www.austlii.edu.au/au/cases/cth/HCA/2004/37.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20219%20CLR%20562?stem=0&synonyms=0&query=cth%20consol_act%20ma1958118%20s4aa
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s196.html
http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/s51.html
http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s42.html
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visa.
16

  

Secondly, and most importantly, the Prosecution Policy of the Commonwealth 

recognizes that the prosecution of a juvenile is a “severe step”, such that juveniles 

should only be charged with people smuggling in “exceptional circumstances” on the 

basis of their “significant involvement in a people smuggling venture”, their 

“involvement in multiple ventures’ or where there are other “exceptional 

circumstances”.
17

  

Generally, if it is obvious or otherwise established that an Indonesian fisher is under 

18 they Commonwealth will not prosecute and they are sent home. 

For these children the injustices are multilayered.  The passengers on the boats are 

secondary offenders, since they aid and abet one another.  Ultimately if successful in 

their refugee claim, the passengers win the prize of staying in Australia. However all 

of the crew, none of whom wish to stay here, face mandatory gaol.  

The underage crew did not have a statutory guardian. While the Minister is the 

guardian of unaccompanied non-citizen children entering Australia, this only applies 

to children who intend to become permanent residents of Australia.
18

   

They were extremely vulnerable third world boys who suffered unspeakable hardship 

at the hands of our national government, using our taxes, in our name, purportedly in 

the interests of justice.  This was a form of child abuse on an industrial scale 

committed by the Commonwealth. Australia was not a safe place for these children. 

On 27 July 2012 the Hon. Catherine Branson QC, the President of the Australian 

Human Rights Commission (HRC) under Part II of the Australian Human Rights 

                                                        
16

 By s. 11 of the Act the Minister may, by order in writing under his hand, direct that the provisions 

of this Act shall not apply in respect of a child specified in the order, or a child included in a class 

of children so specified, and, while the order is in force, the provisions of this Act do not apply to or 

in relation to that child or to a child included in that class of children.  By s.197AB of the Act, the 

Minister has power to make a Residence Determination to the effect that a person in immigration 

detention can reside at a specified place instead of being held in an immigration detention facility. 

Further, by s.195A of the Act (from 29 June 2005) or under s. 417 of the Act (following an adverse 

decision by the Refugee Review Tribunal) the Minister may grant a visa regardless of whether or 

not the requirements of the Act and regulations were met. 
17

 Commonwealth Director of Public Prosecutions, Prosecution Policy of the Commonwealth: 

Guidelines for the making of decisions in the prosecution process, November 2008 

(Commonwealth Prosecution Policy), p 9. Human Rights Commission , An age of uncertainty, 

Inquiry into the Treatment of Individuals Suspected of People Smuggling Offences, July 2012, par 

3.2 at p 28. 
18

 See Immigration (Guardianship of Children) Act 1946 (Cth), s 4AAA(1)(c). Otherwise by s. 6 of 

the Immigration (Guardianship of Children) Act 1946 (Cth) the Minister shall be the guardian of 

the person, and of the estate in Australia, of every non-citizen child who arrives in Australia after 

the commencement of this Act to the exclusion of the father and mother and every other guardian of 

the child, and shall have, as guardian, the same rights, powers, duties, obligations and liabilities as a 

natural guardian of the child would have, until the child reaches the age of 18 years or leaves 

Australia permanently, or until the provisions of this Act cease to apply to and in relation to the 

child, whichever first happens. See Jennifer and Minister for Immigration and Multicultural Affairs 

[2006] AATA 302; X v Minister for Immigration and Mullicultural Affairs (1999) 92 FCR 524; see 

also Jaffari v Minister for Immigration and Multicultural Affairs (2001) 113 FCR 10 at 15-16 [15]-

[18] (French J); Plaintiff M70/2011 v Minister for Immigration and Citizenship; Plaintiff M106 of 

2011 v Minister for Immigration and Citizenship [2011] HCA 32 (31 August 2011) 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s197ab.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s195a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s29.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s417.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
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Commission Act 1986 (Cth) reported on the HRC inquiry into the treatment of these 

Indonesian minors suspected of people smuggling offences, An Age of Uncertainty, 

Inquiry into the Treatment of Individuals Suspected of People Smuggling Offences, 

July 2012.
19

 

The HRC found that rather than being prosecuted they should have been “treated as a 

victim of crime and provided with appropriate support”
20

.  

When delivering the report former Justice Branson stated: 

“Between 2008 and 2011, each of the Australian Federal Police, the Office of the 

Commonwealth Director of Public Prosecutions and the Attorney-General’s 

Department engaged in acts and practices that led to contraventions of fundamental 

rights; not just rights recognised under international human rights law but in some 

cases rights also recognised at common law, such as the right to a fair trial.” 

The Senate Legal and Constitutional Affairs References Committee in its report 

Detention of Indonesian minors in Australia, October 2012
21

, agreed with the findings 

of the HRC report that many Indonesian nationals, who it is now accepted are likely 

to have been children, were detained or imprisoned for inappropriate periods in 

Australia between 2008 and 2012: at par 5.2. 

The HRC found that the Australian authorities breached provisions of: 

(a) the Convention on the Rights of the Child as follows: 

(i) the general prohibition against discrimination: article2(1); 

(ii) the protection of the best interests of the child: article 3
22

; 

(iii) the right of the child to maintain contact with parents on a regular basis: 

article 9(3); 

(iv) the State’s duty to provide parents of separated children with information 

about the children’s whereabouts: article 9(4); 

(v) the right of the child to be heard: article12(1); 

(vi) the protection of the child’s privacy, family and home: article16; 

(vii) the best interests of the child to be the primary concern of a guardian: 

article18(1); 

(viii) the physical and mental protection of the child: article 19(1); 

(ix) special protection and assistance is to be provided for a child deprived of 

his or her family environment: article 20(1); 

(x) detention is a measure of last resort and for the shortest appropriate period 

of time: article 37(b); 37(d); 

(xi) failure to ensure that children deprived of their liberty are separated from 

adults: article 37(c); article 37(b)
23

; 

(xii) children deprived of their liberty are treated with humanity and respect for 

the inherent dignity of the human person: article 37(c); 

(xiii) children deprived of their liberty to be provided legal assistance and the 

right to challenge their detention: article 37(d); 

(xiv) concerning treatment of children alleged to have infringed penal law: 

                                                        
19

 http://humanrights.gov.au/ageassessment/report/index.html 
20

 recommendation16, page 14; 290; 313; 314; 315; 318; 327 337. 
21

 http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_ 

Committees?url=legcon_ctte/completed_inquiries/2010-13/indonesian _minors/index.htm 
22

 page 330 
23

 page 332 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_
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article 40(1); 

(b) the International Covenant on Civil and Political Rights (ICCPR) as follows: 

(i) the prohibition on arbitrary detention: article 9;  

(ii) the humane treatment of people deprived of their liberty: article10;  

(iii) the right to have a conviction and sentence reviewed: article14. 

From 1 January 2008 to 12 February 2013 a total of 281 Indonesian minors were dealt 

with as follows.  

(a) 199 minors who were not x-rayed were deported without charges; 

(b) 82 minors who were x-rayed, of whom: 

(i) 55 minors were deported after charges were dropped for insufficient 

evidences; 

(ii) 5 minors were deported after Courts determined that they were minors; 

(iii) 20 minors were released and deported on review by the Attorney-General 

(3 at the end of their sentence);    

(iv) 2 minors were released after serving their sentence; 

 

The average period of time spent in detention by Indonesian minors whose wrists 

were x-rayed: 

(a) but who were not charged with any offence, was 5.4 months – with the longest 

period that an individual in this category was held being 9.8 months; 

(b) whose prosecution for people smuggling were eventually discontinued (in 

most cases because it was doubted that the Commonwealth could prove that he 

was over the age of 18 years when apprehended) was 14.4 months (of which 

an average of 6.6 months was spent in an adult correctional facility).  

The longest period that an individual in this last category was held was just over two 

years, of which over 21 months were spent in an adult correctional facility. 

Twenty young Indonesian crew members were ultimately released on licence because 

there was doubt about whether they were adults at the time of their apprehension.  

The average period of their detention was 31.6 months, of which 28.8 months were 

spent in adult correctional facilities.  The longest period that an individual in this class 

was held was 34 months, of which 32.6 months were spent in an adult correctional 

facility.  

Reliance on the wrist x-ray analysis resulted in minors being convicted and sentenced 

to a mandatory minimum of 5 years imprisonment when: 

(a) they would otherwise not have been prosecuted; and  

(b) in any event upon conviction would not be sentenced to serve any more time 

in custody.
24

 

The failure to make due and proper inquiry of the parents of the Indonesian minors 

and reliance on the discredited x-rays has resulted in:  

                                                        
24

 the mandatory minimum 5 years to serve 3 years imprisonment does not apply unless it is 

established on the balance of probabilities that the person was aged under 18 years when the 

offence was committed: s. 233(1) of the of the Migration Act 1958 (Cth) 
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(a) extremely vulnerable third world children being separated from the parents, in 

lengthy, indefinite and arbitrary pre-charge detention, where the parents were 

kept in the dark about the whereabouts of their children; 

(b) some of the 199 minors being detained
25

 longer than was reasonable and 

necessary to determine their age and repatriate them to Indonesia
26

; 

(c) 82 children: 

(i) being arrested: 

 without contact being made with their parents; 

 without advice from a lawyer or a guardian; 

 when the prosecution policy was not to charge them, but send them 

home; 

(ii) separated from the other Indonesian minors and adults; 

(iii) personal possessions confiscated; 

(iv) handcuffed and manacled;  

(v) violated by internal body cavity searches; 

(vi) locked and transported in a police vehicle; 

(vii) photographed and finger printed,  

(viii) incarceration within a police lock-up;  

(ix) temporary loss of ability to speak or otherwise communicate with others;  

(x) being put on an aircraft and flown thousands of miles and being 

delivered to a maximum security prison;  

(xi) enduring occasions of solitary confinement; 

(xii) visual and sensory deprivation for all but a few hours of each day;  

(xiii) subjected to a different climate, language, cultural and dietary context; 

(xiv) general humiliation and extreme distress; 

(xv) pain, suffering and loss of amenities; 

(xvi) treating the plaintiff without distinction from convicted felons;  

(d) serious miscarriages of justice whereby children treated as adults: 

(i) should have been immediately released; 

(ii) should not have been prosecuted; 

(iii) were kept awaiting trial in adult gaols; 

(iv) upon conviction were sentenced to the minimum mandatory 5 years 

imprisonment in adult gaols when they would otherwise have be released as 

having already served enough time in custody; 

(e) legal action for civil claims for damages being commenced against the 

Commonwealth of Australia; 

(f) compensation pay outs for Defective Administration
27

; 

                                                        
25

 Such detention is administrative in nature and is not a punishment for criminal conduct or alleged 

criminal conduct: See, for example, Plaintiff M61/2010E v Commonwealth of Australia; Plaintiff 

M69 of 2010 v Commonwealth of Australia (2010) 85 ALJR 133; (2010) 272 ALR 14; [2010] HCA 

41 
26

 For unlawful non-citizens who are in Australia but outside the migration zone, such as people who 

arrive on Christmas Island by boat, the power to detain is discretionary: s. 189(3) Migration Act. 

The power to deprive persons of their liberty is subject to strict legislative constraints, including a 

duty to remove from Australia as soon as reasonably possible an unlawful non-citizen who is in 

detention: s. 198(2) Migration Act. The particular vulnerabilities of children in the immigration 

detention system are recognised in the legislation, which provides that as a principle, the detention 

of children should only occur 'as a measure of last resort': s. 4AA(1) Migration Act; see also 

Procedures Advice Manual 3 (PAM3): Act – DSM – Chapter 2 – Client placement – Minors in 

detention. 
27

 Under the Compensation for Detriment Caused by Defective Administration (CDDA) Scheme; see 
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(g) Australia’s relationship with Indonesia being severely damaged
28

, which is the 

subject of Indonesian inquiries by the Indonesian government-funded 

Commission for Child Protection, KPAI and the Indonesian parliamentary 

committee, which oversees foreign affairs
29

; 

(h) Australia’s reputation as fair society has been considerably tarnished
30

. 

When introducing the mandatory sentence provisions in Parliament the Minister said: 

 “The use of mandatory minimum penalties reflects the seriousness of the activity 

being prosecuted.  It allows the court to determine an appropriate penalty within 

the minimum and maximum set by the Parliament.”
31

 

Critically, the proviso for the minimum mandatory penalty for people smuggling is 

that it “does not apply if it is established on the balance of probabilities that the 

person was aged under 18 years when the offence was committed”. 

 

It had been ruled that the onus rested on the Crown to establish that an accused was 

over 18 at the time of the offence: R v. Hatim [2000] NTSC 54 at [30].   

In Hatim, an Indonesian crew member argued that the Court did not have the requisite 

jurisdiction to hear the matter, because he was 16 years of age at the time of the 

offence. Under s. 258 of the Act, which allows an official to do “all such things as are 

reasonably necessary for photographing or measuring that person”, an immigration 

officer requested the taking of an X- ray in order to facilitate identification of the 

person. The wrist X-ray procedure measures skeletal maturity by examining the 

fusing or partial fusing of the ulna epiphysis, a bone located in the wrist. The accused 

had consented to the procedure and the central issue for the court was the 

admissibility of the X-ray for the purpose of determining jurisdiction. Although 

Justice Thomas was of the view that Migration Act 1958 provision did not permit the 

taking of X-rays per se, he considered that the consensual nature of the procedure 

                                                                                                                                                               
Department of Finance and Administration Finance Circular 2006/5 compensation where 

unreasonably failed to follow appropriate procedures; unreasonably failed to institute appropriate 

procedures in the first place, unreasonably gave incorrect or ambiguous advice, or unreasonably 

failed to give advice that should have been given; see also grace payments under section 33, 

Financial Management and Accountability Act 1997 and Financial Management and 

Accountability Regulations 1977, regulation 9; Commonwealth policy for handling monetary claims 

(Attorney General, December 1997); $570,000 to a child held in mandatory detention for two years: 

see http://www.hreoc.gov.au/legal/humanrightsreports/hrc_25.html  
28

 Indonesian Foreign Ministry spokesman Michael Tene was reported that  Australian government 

violated the 1963 Vienna Convention on Consular Relations: 

http://www.thejakartapost.com/news/2011/06/15/oz-‘violates-int’l-convention’-detaining-ri-

children.html 
29

 http://www.peninsulaweekly.com.au/story/1294954/wrongly-jailed-boys-in-lawsuit/ 
30

 cf. the action taken by the Australian Government when a 14-year-old Australian boy who was 

found in possession of marijuana was detained by Indonesian police in Bali: see 

http://www.abc.net.au/news/2011-10-06/14yo-nsw-boy-arrested-in-bali-over-drugs/3318286; 

http://www.theage.com.au/national/boy-arrested-in-bali-had-been-waving-around-bag-of-drugs-

say-locals-20111008-1lf2a.html; Australia's Ambassador to Indonesia Greg Moriarty visited the 

boy three days in a row: see http://www.dailytelegraph.com.au/news/psychiatrist-report-on-14-

year-old-arrested-in-bali-recommends-he-should-stay-out-of-prison/story-e6freuy9-1226163089627 
31

 On 24 February 2010, Parliament House, Canberra, the then Attorney-General, the Honourable 

Robert McClelland, in the Second Reading Speech for the Anti-People Smuggling And Other 

Measures Bill 2010  

http://www.comlaw.gov.au/comlaw/management.nsf/lookupindexpagesbyid/IP200401755?OpenDocument
http://www.comlaw.gov.au/comlaw/management.nsf/lookupindexpagesbyid/IP200400838?OpenDocument
http://www.comlaw.gov.au/comlaw/management.nsf/lookupindexpagesbyid/IP200400838?OpenDocument
http://www.hreoc.gov.au/legal/humanrightsreports/hrc_25.html
http://www.abc.net.au/news/2011-10-06/14yo-nsw-boy-arrested-in-bali-over-drugs/3318286
http://www.theage.com.au/national/boy-arrested-in-bali-had-been-waving-around-bag-of-drugs-say-locals-20111008-1lf2a.html
http://www.theage.com.au/national/boy-arrested-in-bali-had-been-waving-around-bag-of-drugs-say-locals-20111008-1lf2a.html
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resulted in the wrist X-ray being admissible in relation to the issue of age 

determination.  

Thereafter, the Crimes Act 1914 (Cth) was amended by the insertion of Division 4A 

of Part IAA concerning “Determining a person’s age”, which provided for the use of a 

“prescribed procedure”, defined by s 3ZQA(1) of the Crimes Act 1914 (Cth) to mean 

a procedure specified by regulations made for the purpose of subsection (2) of that 

section to be a prescribed procedure for determining a person’s age. Currently, the 

only procedure so specified is a ‘radiograph … of a hand and wrist of the person 

whose age is to be determined’.  

Regulation 6C of the Crimes Act Regulations 1990 (Cth) requires that for the 

purposes of s. 3ZQA of the Act “a radiograph must be taken of a hand and wrist of the 

person whose age is to be determined.” 

The x-ray may be taken by consent, or without out the consent, using such force as is 

reasonable and necessary in the circumstances by order of a magistrate upon 

application: ss. 3ZQB-3ZQK. 

The validity of the wrist x-ray to prove age rested on a methodology using the 

Greulich & Pyle Atlas.
32

  

A cursory research on the science
33

 and the law
34

 readily revealed that the use of the 

wrist x-ray and Greulich & Pyle afforded no reliable evidence as to the age of a 

person. 

                                                        
32

 Developed by Dr Greulich, W. C., and Ms Pyle, S. I., Radiographic Atlas of Skeletal Development 

of the Hand and Wrist, second ed. Oxford Univ. Press, Oxford, 1959. 
33

 Greulich WW, Pyle SI,Waterhouse AM. A radiographic standard of reference for the growing 

hand and wrist. Chicago: Case Western Reserve University, 1971; Tanner JM, Whitehouse RH, 

Cameron N, Marshall WA, Healy MJR, Goldstein H. Assessment of skeletal maturity and 

prediction of adult height, 2nd ed. London: Academic Press, 1983; F. Cao, H.K. Huang, E. Pietka, 

V. Gilsanz. “Digital hand atlas and web-based bone age assessment: System design and 

implementation,” Computerized medical imaging and graphics, 24 (2000): 297-307, 2000; W.W. 

Greulich and S.I. Pyle. “Radiographic Atlas of Skeletal Development of Hand and Wrist” Stanford 

University Press, 2nd edition, 1971; Milner GR, Levick RK, Kay R. Assessment of bone age: a 

comparison of the Greulich and Pyle and the Tanner and Whitehouse methods. Clin Radiol 

1986;37:119-121; King DG, Steventon DM, O'Sullivan MP, et al. Reproducibility of bone ages 

when performed by radiology registrars: an audit of Tanner and Whitehouse II versus Greulich and 

Pyle methods. Br J Radiol 1994;67:848-845; Bull RK, Edwards PD, Kemp PM, Fry S, Hughes IA. 

Bone age assessment: a large scale comparison of the Greulich and Pyle, and Tanner and 

Whitehouse (TW2) methods. Arch Dis Child 1999;81:172 Bland JM, Altman DG. Statistical 

methods for assessing agreement between two methods of clinical measurement. Lancet 

1986;i:307-310; www.bme.boun.edu.tr/esraguven; W. A. Marshall in Individual Variations in Rate 

of Skeletal Maturation from Department of Growth and Development, Institute of Child Health, 30 

Guilford Street, London WC1. Fry, E. I., Nature, 220, 496 (1968); Sven Schmidt, Inna Nitz, Ronald 

Schulz and Andreas Schmeling in the International Journal Of Legal Medicine Volume 122, 

Number 4, 309-314, DOI: 10.1007/s00414-008-0237-3; G. Pathmanathan, P. Raghavan, Bone Age 

Based Linear Growth and Weight of Under Privileged North west Indian Children Compared with 

their Well-Off North west Indian Peers, Journal of the Anatomical Society of India Vol. 55, No. 2 

(2006-07 - 2006-12); Hormone Research Vol. 51, No. 2, 1999  Daniel Konrad, Eugen J. 

Schoenle    Division of Endocrinology and Diabetology, University Children’s Hospital, Zürich, 

Switzerland 
34

 Dankwa, Nicholas Kissi [2001] MRTA 421 (5 February 2001); Osman, Musse [2001] MRTA 538 

(14 February 2001); Jalil, Abdul [2002] MRTA 7571 (19 December 2002) where it was observed 

that “Other decisions of the Tribunal have referred to the determination of bone age by X-ray 

http://www.bme.boun.edu.tr/esraguven
http://www.springerlink.com/content/?Author=Sven+Schmidt
http://www.springerlink.com/content/?Author=Inna+Nitz
http://www.springerlink.com/content/?Author=Ronald+Schulz
http://www.springerlink.com/content/?Author=Ronald+Schulz
http://www.springerlink.com/content/?Author=Andreas+Schmeling
http://www.springerlink.com/content/0937-9827/
http://www.springerlink.com/content/0937-9827/122/4/
http://www.springerlink.com/content/0937-9827/122/4/
http://content.karger.com/ProdukteDB/produkte.asp?Aktion=Ausgabe&Ausgabe=225969&ProduktNr=224036
http://www.austlii.edu.au/au/cases/cth/MRTA/2001/421.html
http://www.austlii.edu.au/au/cases/cth/MRTA/2001/538.html
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The Greulich-Pyle method was the subject of judicial criticism in Stoykovski v "M" [a 

Child] [2002] WASCA 193 (18 June 2002) where where Justice Templeman 

observed: 

 “[30] Her Honour then referred to the Atlas which was the work on which Dr Low 

had based his conclusions. Her Honour referred to the fact that Dr Low had said 

that the method of determining age in the way which I have described is not an 

exact science. Dr Low had conceded there was a possibility of error in conducting 

comparisons between x-rays of a person with a disputed age and the x-ray plates in 

the Atlas. That is because it seems the sample used by the authors of the Atlas was 

of young people who were well nourished Caucasians drawn from the United 

States and the United Kingdom in the 1950s. The Atlas did not contain any Asian 

samples at all.  

[31] He conceded in cross-examination that it was possible that Asians had 

accelerated development. The authors of the Atlas themselves had given several 

warnings. They said that the results should be viewed with, and I quote, “judicious 

scepticism until they are able to consistently duplicate or closely to approximate 

them by subsequent independent reassessment”. The authors warned that the 

method was intended merely to provide useful estimates of skeletal status and that 

there was a tendency to attribute to and to expect from the method a greater degree 

of precision than was intended by those who devised it or indeed than is permitted 

by the nature of the changes which it is designed to measure.” 

In Applicant VFAY v Minister for Immigration [2003] FMCA 289 a Federal 

Magistrate referred to criticism of the technique by Dr Ratcliffe, at [28] noting the 

standards in the Greulich and Pyle Atlas were derived from a study of healthy white 

middle-class children in the Cleveland area in the United States in the years 1931 to 

1942, where population of the study consisted of the 6,879 hand radiographs from 

girls and boys and the ages ranged from 3 months to 16 years for girls and to 17 years 

for boys at the time of the radiographs. In Greulich and Pyle a table is used to provide 

means and standard deviations for skeletal age. Dr Ratcliffe noted that Greulich and 

Pyle did not consider the estimation of chronological age from their data as a potential 

use of their data. He observed that in science it is a useful generalisation to say that to 

use data for purposes for which it was neither collected nor recommended by the data 

gatherers can be fraught with hazards. He discussed in detail events leading to skeletal 

maturation and various matters which may affect it. Dr Ratcliffe referred to other 

studies he had found in the literature. He found none on the skeletal maturity of 

Afghan children. One he did consider was a recent study of Turkish 16-year-old boys 

which showed an average skeletal maturity 11 months in advance of the standard for a 

16-year-old American prior to 1942. The standard deviation for this age group was 

nine months. He said this gave a range of standard deviations for the normal Turkish 

boy up to 18 years 6 months and still at least 5% of the population with skeletal 

maturity greater than 18½ years using the Greulich  and Pyle standards would be 

                                                                                                                                                               
examination, but have not relied on these one way or the other in the ultimate determination of the 

matter (Dankwa, Nicholas Kissi [2001] MRTA 421 (5 February 2001); Osman, Musse [2001] 

MRTA 538 (14 February 2001))”; Stoykovski v "M" [a Child] [2002] WASCA 193 (18 June 2002) 

Aa [2003] MRTA 3369 (28 May 2003); Ali, Souleika Ismael [2003] MRTA 5658 (11 August 2003) 

; Applicant VFAY v Minister for Immigration [2003] FMCA 289 (11 July 2003); Ganyu, Halakhe 

[2004] MRTA 6990 (30 June 2004); V0504672 [2007] MRTA 385 (13 August 2007); Osman v 

Minister for Immigration & Anor [2007] FMCA 1437 (16 October 2007); 060797778 [2007] 

MRTA 115 (3 April 2007) 

http://www.austlii.edu.au/au/cases/wa/WASCA/2002/193.html
http://www.austlii.edu.au/au/cases/cth/MRTA/2001/421.html
http://www.austlii.edu.au/au/cases/cth/MRTA/2001/538.html
http://www.austlii.edu.au/au/cases/cth/MRTA/2001/538.html
http://www.austlii.edu.au/au/cases/wa/WASCA/2002/193.html
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normal. Their cohort for 16-year-old boys was only 13 boys.
35

 

Dr Ratcliffe considered two studies of Pakistani children. His conclusion in the 

summary of both reports was that Pakistani boys mature earlier after puberty than did 

the population of Greulich and Pyle. A paper on the skeletal maturity of 50 Asian 

junior youth football players, all of whom claimed to be either 15 or 16 years old, 

found 19 of the skeletal maturity equivalent to Greulich  and Pyle's 19-year-old and a 

further 12 with skeletal maturity equivalent to Greulich and Pyle's 18-year-old.
36

 In 

the result Dr Ratcliffe in VFAY considered that it is hazardous to use the Greulich and 

Pyle standards to ascertain chronological age. 

 

UNICEF advised the European Society for Paediatric Endocrinology had stated that 

dental and skeletal maturity cannot be used for the assessment of chronological age in 

children, and recommended that assessments be made by interviewers who know the 

language and country of origin of a child referring to Professor Sir Albert Aynsley-

Green, the Children’s Commissioner for England warning on the inappropriate use of 

“medical examinations” to assess the age of children seeking asylum in European 

countries.  UNICEF stated that medical opinion recognised that age determination is 

just an estimate of a person’s age and there is concern among practitioners and 

academics that such estimations are treated by other authorities as complete proof of 

the applicant’s age.  Other authors had noted forensic age estimates should take 

account of the ethnic origin and socio-economic status of the person under 

examination.
37

 

The Health of Refugee Children: Guidelines for Paediatricians. Royal College of 

Paediatrics and Child Health – Nov 1999, par 5.6 UK guidelines warned: 

“Care is required when considering assessments of bone-age involving X-ray 

(most likely, of the hand) where variations may be due to differences in the timing 

of the onset of puberty and the whole process of skeletal maturation, which may 

themselves be affected by illness, nutrition and ethnic variations. The child’s 

medical, family and social history will therefore need to have been taken into 

account in any such assessments.” (Para. 5.6.1). 

 

The guidelines were adopted by UNHCR in 1993 and set out standards for the 

improved protection and care of refugee children, as well as practical measures to 

realize these standards. The guidelines focus on children’s developmental needs, their 

gender and cultural framework, the special requirements of unaccompanied minors 

and the particular problems that arise in the context of repatriation and reintegration.  

The guidelines drew caution to “scientific procedures” such as dental or bone X-rays, 

emphasizing that these methods can only estimate age and that authorities must 

therefore allow for margins of error. They suggested that where the exact age is 

uncertain, the child should be given the benefit of the doubt: UNHCR, (1994) Refugee 

Children: Guidelines on Protection and Care Preface, Geneva. 

 

In 2001, the Senate Legal and Constitutional Committee of the Parliament of the 

                                                        
35

 at [31] 
36

 at [32] 
37

 Schmeling A, Reisinger W, Geserick G, Olze A in age estimation of unaccompanied minors, Part I. 

General considerations  2006 May 15;159 Suppl 1:S61-4. Epub 2006 Mar 9, Institute of Legal 

Medicine, Charité-Universitätsmedizin Berlin, Hittorfstr. 18, D-14195 Berlin, Germany, 

http://www.ncbi.nlm.nih.gov/pubmed?term=%22Schmeling%20A%22%5BAuthor%5D
http://www.ncbi.nlm.nih.gov/pubmed?term=%22Reisinger%20W%22%5BAuthor%5D
http://www.ncbi.nlm.nih.gov/pubmed?term=%22Geserick%20G%22%5BAuthor%5D
http://www.ncbi.nlm.nih.gov/pubmed?term=%22Olze%20A%22%5BAuthor%5D
http://www.ncbi.nlm.nih.gov/pubmed/16529895
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Commonwealth of Australia also highlighted the limited knowledge apparently 

available about bone age in cultures other than European stating that the Committee 

cannot be confident, it having only been tested on Caucasians in North America, that 

this process is any more certain than an appropriately qualified person giving an 

opinion based on other types of test (2001:24 in Einzenberger, 2003). 

 

On 24 May 2011 before the Senate Legal and Constitutional Affairs Legislation 

Committee the Secretary of the Department of Immigration and Citizenship stated 

that the wrist x-ray technique has a margin of error of up to 5 years.
38

 

For a reason not yet revealed these results of the most basic google and austlii 

searches eluded the Commonwealth whose sole basis of exposing these minors to 

mandatory sentence was the wrist x-ray using the Greulich & Pyle method. 

For the relevant period here are some basic statistics for boat arrivals in Australian 

territorial waters.
39

 

 

Year Number of 

boats 

Crew Number of people 

(excluding crew) 

2008 7 ? 161 

2009 60 141 2726 

2010 134 345 6555 

2011 69 168 4565 

2012 (to 9.7.12)   75  138  5459 

Most of crews of these boats, all of whom were Indonesian fishers, were prosecuted 

by the Commonwealth for people smuggling.   

As it transpired, a quarter of these were minors.  This was not because of some 

devilishly cunning people smuggling business model, but because millions of 

Indonesian boys work from 8 years of age work in hand to mouth subsistent third 

world fishers. These boys are a substantial proportion of the labour on the 700,000 

fishing boats
40

 that ply their trade along the World’s largest archipelago spanning 

17,000 islands which 5000 km eastward from Sabang in northern Sumatra to Merauke 

in Irian Jaya. 

By early 2011 the number of prosecutions were approaching a crescendo.  The Courts 

of the West Australia and the Northern Territory were unable to absorb the growing 

number of trials and accused were sent to Court in the eastern States. 

Hundreds of Commonwealth prisoners who had been detained for many months, 

some for over a year in immigration detention at Christmas Island and at Darwin were 

brought to Courts throughout Australia. 

                                                        
38

 See Legal and Constitutional Affairs Legislation Committee of the Senate dated 24 May 2011 

where Mr Andrew Metcalfe, Secretary of the Department of Immigration and Citizenship and Ms 

Kate Pope, First Assistant Secretary, Community, Detention Implementation at pages 1,2,93-95  
39

 Australian Parliamentary Library, Boat Arrivals in Australia since 1976, Statistical appendix 

updated 9 July 2012 

http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs

/BN/2011-2012/BoatArrivals 
40

 http://www.fao.org/fishery/countrysector/FI-CP_ID/en 
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This unique exercise in mass federal prosecutions was soon to clog Australia’s Courts 

and imperil access to justice for all.  

By way of example in February 2012 New South Wales had spent $8.5 million on 

102 inmates held on remand in custody for people smuggling with 60 trials expected 

to proceed at a cost of more than $5 million with an average trial taking 11 days at an 

estimated cost of $85,000.  In 2010-11 none of the Commonwealth $1.7 billion spent 

to combat people smuggling was allocated for to the States and Territories for the 

trials that followed.
41

 

As the Commonwealth began to fan their prosecutions of people smugglers out across 

Australia, the minors for the first time had access to the Courts in public and to legal 

aid duty lawyers.  It became obvious that among the Indonesian accused were 

children.  This much was clear and noticeable to defence lawyers from mere 

observation. 

Defence lawyers across Australia engaged in a four pronged strategy: 

(a) of hard law remedies by: 

(i) challenging the prosecution evidence based on the x-rays and the Greulich 

& Pyle method; 

(ii) obtaining defence evidence of age of minority; 

(b) of soft law remedies by: 

(i) lobbying government to redress these wrongs; 

(ii) seeking the HRC, Senate and Child Commissioner and the Ombudsman to 

investigate; 

(iii) agitating publically appealing directly to the electors by exposing the 

inhumanity of gaoling these vulnerable children. 

In Western Australia the lawyers were the first to challenge the x-rays and the 

Greulich & Pyle method, which did not survive the initials skirmishes. 

On 8 September 2011, in The Queen v [TRA029] (unreported) a Magistrate in 

Western Australia was not satisfied on the balance of probabilities that TRA029 was 

18 years of age or older at the relevant date. The defence had called Dr Christie who 

challenged the prosecution expert’s statistical calculations. 

On 25 October 2011 in R v Daud [2011] WADC 175, 255 Bowden DCJ noted that the 

expert witness called by the prosecution was not a qualified statistician. His Honour 

accepted the criticisms made of his evidence by defence witnesses, accepting their 

evidence where it conflicted with Dr Low’s and rejecting the statistical probabilities 

of the accused being the chronological age reported by the prosecution expert. His 

Honour found “there is an absence of scientific data to validate the use of the standard 

deviation provided by the Atlas for an immature skeleton to assess the chronological 

age of a person possessing a mature skeleton” and “basic assumption that skeletal 

maturity is achieved on average at age 19 is not supported by the Atlas.” (at 256). 

On 11 November 2011 in R v RMA [2011] WADC 198, 69 Eaton DCJ accepted that 

the method employed by the prosecution expert was flawed and expressed the opinion 

that ‘the method employed by [the prosecution expert] and the assumptions upon 

                                                        
41

 http://www.coffscoastadvocate.com.au/news/people-smuggling-cases-clog-courts/1337197/ 



 14 

which it is bases render his opinion unreliable’. His Honour accepted Dr Christie’s 

criticism that, firstly, the method employed is flawed and, secondly, that any well-

founded attempt to estimate chronological age would include a range of investigations 

not just reference to the atlas. In His Honours view, the method employed and the 

assumptions upon which it is based rendered the prosecution expert’s opinion 

unreliable. 

Defence lawyers from the east coast of Australia were soon travelling to remote 

islands of Indonesia to obtain original evidence of their pedigree and birth in the form 

of affidavits from his next of kin, relatives, village officials and birth certificates and 

family identity cards were obtained.
42

 Some did so at their own expense. 

This was a challenging and complex managerial undertaking, requiring careful cross-

cultural field craft with interpreters experiences in Indonesia at the village level and 

Bahasa Indonesia language fluency. 

For many of the Indonesian boys there were no birth certificates, public or private 

records because they were born in impoverished fishing villages where births are not 

recorded, schools and medical facilities do not exist.
43

 

My experience involved four boys, Client A (16 years), Client B (17 years), Client C 

(15 years) and Client D (16 years) who: 

(a) are all citizens of Indonesia; 

(b) were crew on fishing boats that brought refugee claimants to Australia earning 

                                                        
42

 In old English cases it was held that witnesses could not give evidence of their age nor of the place 

of their birth: R v Erith (Inhabitants) (1907) 8 East 539; 103 ER 450; R v Day (1841) 9 Car & P 

722; 173 ER 1026; R v Rushworth (Inhabitants) (1842) 2 QB 476; 114 ER 187; R v Rogers (1915) 

111 LJ 115. More recently, however, the courts have treated such evidence as admissible: Carlton 

and United Breweries Ltd v Cassin [1956] VLR 186; Smith v Police [1969] NZLR 856; Stock v 

Orcsik [1977] VR 382 R v Lachapelle (1977) 38 CCC (2d) 369. Contra R v Young [1923] SASR 35.  

Logically such evidence is, of course, hearsay although it is clearly desirable that it should be 

received. In this context the courts choose not to carry the application of the rule to its logical 

conclusion: Williams, C R: Issues at the Penumbra of Hearsay (1987) 11(2) Adelaide Law Review 

113; However, at common law such evidence is normally admitted: Smith v Police [1969] NZLR 

856, Rex v Turner [1910] 1 KB 362. India with its great numbers and vast poverty developed some 

jurisprudence (see Soonavala. R K, Advocacy its Principles and Practice, 1953, Bombay) on the 

mode of estimating age (408-9) and the worthlessness of medical evidence forming an opinion on 

“appearance, his voice and teeth” (733-734) “from its very nature based on conjecture and cannot 

be relied upon to determine with precision the exact age of a person” which “cannot stand against 

municipal register of births properly kept” referring to Indian cases of Lah (1928) AIR 250;  Allah 

(1939) AIR 708; Sind (1946) AIR 132; Oudh (1948) AIR 1. 
43

 A UNICEF has established that 6 out of 10 under-five years old babies in Indonesia do not have 

legal identities and half are not registered anywhere: See 

http://www.unicef.org/indonesia/protection_ 2931.html  Where a birth certificate does exist then 

notwithstanding ss 68 and 79 of the Judiciary Act 1903 (Cth), requiring the laws of the State for 

procedure and evidence to apply to a Commonwealth prosecution in a State Court, pursuant to s 5 

of the Evidence Act 1995 (Cth) the Commonwealth Evidence Act applies in all proceedings in any 

Australian court relating to official documents, for example, Seals and signatures: s.150; Gazettes 

and other official documents: s. 153; Official records: s. 155, Public documents relating to court 

process: s. 157; Evidence of certain public documents: s. 158. Further, several other section of the 

Commonwealth Evidence Act have application for, faith and credit to be given to documents 

properly authenticated (s. 185) and swearing of affidavits before justices of the peace, notaries 

public and lawyers: s. 187. A party may adduce evidence of the contents of a foreign document by 

tendering the document in question: s. 48. Twenty-eight days notice may be required unless the 

Court otherwise directs: s. 49 of the Evidence Act 1995 (Cth).  

http://www.unicef.org/indonesia/protection_2931.html
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approximately $40-$60 for their alleged crimes; 

(c) were charged with an offence under s. 232A(1) of the Migration Act 1958 (Cth) 

for facilitating the bringing to Australia of a group of five or more people who 

were not non-citizens; 

(d) were minors when: 

(i) the alleged offences occurred; 

(ii) detained in adult gaols incarcerated with adult criminals, including sex 

offenders; 

(b) were disbelieved, or ignored, by the Commonwealth as to their stated age in 

circumstances where the Commonwealth failed to make due and proper 

inquiry as to their true age; 

(c) ultimately were accepted that they were minors by the Commonwealth, only 

after the work to verify their age was undertaken by the legal representatives 

of the children. 

 

Clients A, B and C were charged that: 

“Between 21 April 2010 and 26 April 2010, in Indonesia and the Territory of 

Ashmore and Cartier Islands (Australia), and some seas in between, [they] did 

facilitate the bringing to Australia of five or more people to whom subsection 

42(1) of the Migration Act 1958 applied, namely a group of 41 individuals from 

Afghanistan and Iran, and did so recklessly as to whether the people had a lawful 

right to come to Australia, contrary to section 232A(1) of the Migration Act 1958.” 

Clients A, B and C were born on the Island of Rote, East Nusa Tenggara (Nusa 

Tenggara Timur) in the Republic of Indonesia.  Rote is located off the southwestern 

tip of West Timor, which is the southernmost island of the Indonesian archipelago. 

The population of Rote is just over 83,000 with another 50,000 Rotenese on Timor 

and Semau. Their first language is Rotenese, but they could also speak Indonesian 

(Bahasa Indonesia) the official language of Indonesia, which is the lingua franca in 

the Indonesian archipelago. Clients A, B and C lived in an small impoverished village 

of 40 people, called Manamola, located 16 kilometres by road south west of Baa, the 

capita of Rote. There are no newspapers, television, radio or internet at Manamola.  

 

Clients A, B and C had no knowledge of Australia, let alone any laws of Australia 

creating criminal offences for people helping refugees come to Australia. Critically, 

however, as is increasingly the case in the Third World, nowadays some one in the 

village will have a mobile telephone used for community communication. 

 

One was an orphan, whose mother and father had died when he was three years old.  

Another only had a surviving mother. 

 

Although Clients A, B and C went to school for a few years, they were illiterate, and 

unable to read or write in any language. From about 10 years of age, they lived by 

working long hours in the rice field as farmers and on the seas as fishermen, on a day 

to day cashless economy of subsistence survival which can only be described as ditch 

dirt poor. 

 

On 26 April 2010 Clients A, B and C was taken into custody by the Royal Australian 

Navy at what Australia claims as uninhabited the Territory of Ashmore and Cartier 

Islands, which consists of two groups of small low-lying uninhabited tropical islands 

http://en.wikipedia.org/wiki/East_Nusa_Tenggara
http://en.wikipedia.org/wiki/Indonesia
http://en.wikipedia.org/wiki/Lingua_franca
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in the Indian Ocean, 170 kilometres south of Rote and 320 kilometres northwest coast 

of Australia. 

 

This is disputed territory because the people of Rote make claim to Ashmore Reef and 

Cartier Island since the 1630s.
 44

  For many centuries and continuously to this day, the 

Rotenese have used and occupied for collecting birds, bird’s eggs, clams, holothurians 

(sea cucumber), shells, turtles and turtle eggs for consumption and trade on the Asian 

market. The Rotenese call this place Pulau Pasir which is considered by many 

Indonesians to be part of Rote Ndao Regency of East Nusa Tenggara province of 

Indonesia. In the Rotenese language, Ashmore Reef, is Nusa Solokaek, meaning Sand 

Island. 

After the apprehension by the Royal Australian Navy of Clients A, B and C, on 26 

April 2010, no one from the Commonwealth of Australia notified their next of kin or 

any person in their village that they were in custody in Australia charged with an 

offence that carries a mandatory 5 year sentence. 

 

At all times Clients A, B and C stated that they were under 18 years of age. From 

apprehension and all subsequent DIAC and AFP interviews Clients A, B and C 

advised that they were children.  

Clients A, B and C were taken from Ashmore Reef to Christmas Island and then 

brought 2749 kilometres from Christmas Island to Darwin. 

On 21 May 2010 at Darwin wrist X-rays were taken of Clients A, B and C, but these 

were not reviewed by a consultant radiologist until 27 January 2011. 

Relevantly, on 17 October 2010 the complainant Department of Immigration and 

Citizenship, made a careful assessment of his physical, appearance, demeanour, 

family history and education, social history and interdependence of them by an Age 

Determination Interviewing Officer and Clients A, B and C were assessed as being 

under 18 years of age. 

The age assessment by DIAC was six months after the apprehension of Clients A, B 

and C. This assessment should have been done in a matter of days of detention.  

Moreover a written report of this assessment was not made until 26 February 2011 but 

                                                        
44

 See United States of America Central Intelligence Agency Facts Book:  

https://www.cia.gov/library/publications/the-world-factbook/fields/2070.html; Arya I Made Andi 

Arsana, ST., MEBatas Maritim Antarnegara - Sebuah Tinjauan Teknis dan Yuridis (Gadjah Mada 

University Press, 2007); Prof. Jacub Rais and J.P. Tamtomo assert that the Indonesian Proclamation 

of Independence secured all the former areas of the Netherlands (not others) as people in those 
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Dr. Gerald Persoon and Prof. Dr. Cristobal Kay at the International Conference On Indigenous 
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Indonesia Historic Rights in Ashmore Reef and Cartier Islands and other selected cases in 

Southeast Asia/Pacific)” International Institute of Social Studies Erasmus University, The Hague, 

Netherlands, Friday 18 March 2011; There is a irony in this expensive exercise of so-called border 

protection relying on an ill-equipped and under resourced Navy Australia’s, will ultimately call into 

question and create challenges to Australia’s sovereignty of these far flung isolated territories, 

including Christmas Island located 5307 kilometres from Sydney but only 487 kilometres from 

Jakarta. 

http://en.wikipedia.org/wiki/Rote_Ndao_Regency
http://en.wikipedia.org/wiki/East_Nusa_Tenggara
https://www.cia.gov/library/publications/the-world-factbook/fields/2070.html
http://www.kompas.com/kompas-cetak/0505/28/Fokus/1774702.htm
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not provided to the defence lawyers until June 2011. No explanation for these 

extraordinary delays has ever been given for the dilatory conduct in not making the 

assessment earlier, the further tardiness in producing the report and the protracted 

delay in not furnishing the report. 

After the DIAC age assessment determining that Clients A, B and C were minors, this 

should have been the end of the matter—any proposal to prosecute should have been 

thereafter abandoned and they should have been sent home. 

On 27 January 2011 a consultant radiologist reviewed the wrist X-rays and by a report 

of that date advised the Australian Federal Police in Perth that they revealed skeletal 

maturity such that it was reasonable interpretation of an age “above the age of 19 

years” relying on the Greulich and Pyle, Radiographic Atlas of Skeletal Development 

of the hand and wrist for Clients A, B and C. 

As a result, Clients A, B and C were then manacled, internal body cavity searched and 

flown in secure custody 2850 kilometres from Darwin to Brisbane where they were 

charged. 

On 30 January 2011 Clients A, B and C were brought before Magistrate James 

Herlihy at the Brisbane Magistrates Court.  This was nine months after they had been 

detained.  This was the first time they brought before a Court and seen in the public. It 

was also the first occasion when Clients A, B and C had access to a lawyer. 

Magistrate Herlihy asked the prosecution why Clients A, B and C were not in the 

Childrens Court as required by the Juvenile Justices Act 1992, s. 6(2); Childrens 

Court Act 1992 (Q). When Magistrate Herlihy referred to the dates of birth shown on 

the Bench Charge Sheet, showing that Clients A, B and C were minors, the 

prosecution asked that the Bench Charge Sheet be “amended to strike out the date of 

birth and leave blank” and “personal appearance of the defendant is not required” at 

the next adjourned date. 

On 26 February 2011, the DIAC age assessment report of the October 2010 

assessment was made concluding that Clients A, B and C were under age.   

On 20 April 2010 the prosecution received a medical report that advised that at 21 

May 2010 Clients A, B and C were probably 19 years or older because his x-ray 

examinations show they had reached skeletal maturity.
45

 The report stated that the 

probability of Client A being less than 18 years: 

(a) at 21 May 2010 was 22 per cent; 

(b) at 26 April 2010 was 24 per cent. 

Significantly, the report admitted there were limitations in the assessment because: 

(a) there may be racial differences in skeletal size; 

(b) the Atlas studies are based on well-nourished males. 

 

Even on this basis, it was open to argue that the Crown could not prove “on the 

balance of probabilities that [Clients A, B and C] was aged under 18 years when the 

                                                        
45

 referring to the Atlas methodology developed by Dr Greulich, W. C., and Ms Pyle, S. I., 

Radiographic Atlas of Skeletal Development of the Hand and Wrist, second ed. (Oxford Univ. 

Press, Oxford, 1959) 
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offence was committed 21 April 2010 to 26 April 2010”: s. 233C(1) of the relevant 

provision.
46

 

On 31 May 2011 Client A was visited at the Arthur Gorrie Correctional Centre.  Upon 

first sight, it was plain Client A was a child. He was hunched over a table in an 

interview room wearing soxs with thongs, shivering from the cold.  Being used to a 

tropical climate averaging around 30 C all year round, Client A said the cold weather 

in Brisbane as experienced in gaol was unbearable for him.  

 

When he was asked if he had suffered harm, assault, including sexual assault, Client 

A convulsed in tears when recounting his suffering, included being locked in cells 

with adult prisoners at night, not having familiar food, the cold, and of missing his 

family on Rote. Instructions were taken about his next of kin and where to find them. 

 

It was learnt that one of the boys had a mobile telephone number for his father in his 

shoe held in the property of office of the prison. This number was retrieved and a 

Bahasa speaking interpreter was able, through a few simple telephone calls to make 

contact with the father of client B, the step uncle of client A and notified him of 

Clients A, B and C’s incarceration by Australia.   

 

The next of kin and the villagers had assumed that Clients A, B and C had perished at 

sea. They were overjoyed to hear that their children were alive, but totally perplexed 

to learn that they were being held in a prison in a country referred to as Australia 

about which they had no or little knowledge. 

 

On 6 June 2011 at Monamola, Rote after conferring with the family members, fellow 

villagers, the parish priest and the village officials affidavits that deposed to date of 

birth were obtained. 

 

The people of Manamola and officials were very bewildered and extremely emotional 

about the loss of their children and their detention in Australia. They had absolutely 

no knowledge whatsoever of the alleged so-called people smuggling crisis in 

Australia. 

 

Rotenese are Christians and do not refer to the use of the Gregorian calendar as a 

system of organizing days for social, religious, commercial, or administrative 

purposes. Seasonal and other village events mark their estimate of time within a year.  

While most people know the year and month of birth, they may be uncertain as to the 

precise day of the week they were born. 

 

In Rote very few people are registered for birth, death or marriage certificates.  As 

                                                        
46

 see Malec v. J C Hutton Pty Ltd, (1990) 169 CLR 638, 642-643 Deane Gaudron and McHugh JJ 

noted “A common law court determines on the balance of probabilities whether an event has 

occurred. If the probability of the event having occurred is greater than it not having occurred, the 

occurrence of the event is treated as certain”. To like effect was Lord Simon in Davies v. Taylor, 

[1974] AC 207, 219 “Beneath the legal concept of probability lies the mathematical theory of 

probability. Only occasionally does this break surface – apart from the concept of proof on a 

balance of probabilities, which can be restated as the burden of showing odds of at least 51 to 49 

that such-and-such has taken place or will do so”. These comments were obviously raised in the 

context of a civil case, and it is an even more contro- versial issue whether probabilities can be 

applied in the criminal context, as we will discuss further. 

http://en.wikipedia.org/wiki/Gregorian_calendar
http://en.wikipedia.org/wiki/Organize
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impoverished people there is no need or utility for a certificate of birth.  In order to 

obtain a birth certificate, it is necessary to travel to the capital of Rote, Baa and to pay 

a fee which few villagers can afford.  In order to obtain a birth certificate it is 

necessary for two people to swear the date of birth in application the register of births, 

deaths and marriages. This causes great apprehension for God-fearing Rotinese, as 

they are unsure of the actual date of birth according to the  Gregorian calendar and do 

not want to commit a falsehood on oath. They may not be proficient in the Bahasa 

language and are apprehension about government officials. 

 

The local parish priest at Manamole Father Franseka arranged for and obtained the 

issue of birth certificates for Clients A, B and C. The age evidence gathering 

expedition for Clients A, B and C at Manamole was completed within one day. 

 

The affidavit evidence of the next of kin, brother, step uncle, and village public 

servant, together with the birth certificates, established beyond any doubt that Clients 

A, B and C were children. 

On 17 June 2011 the evidence was presented before Magistrate Callaghan who 

granted bail to Clients A, B and C and they were released from prison and placed in 

the care of the Department of Immigration and Citizenship at a Brisbane motel. 

Thereafter the prosecution was discontinued and Clients A, B and C sent home. 

Clients A, B and C were deprived of their liberty for 417 days of their childhood in 

harsh conditions.  This loss of liberty represented almost 8 percent of their lives and 

left them psychologically scarred by their treatment by the Commonwealth. 

 

On 9 June 2011 at Brisbane Client D had been convicted for the offence of facilitating 

the bringing to Australia of a group of five or more people who were not non-citizens 

in breach of s. 232A(1) of the Migration Act 1958 (Cth), committed between February 

2010 and March 2010. 

Client D is a native of Desa Tanjung Luar, Kecemantan Keruak, Lombok Timur, of 

the Republic of Indonesia, born on 1 January 1994 at Hu’u, Sumbawa Indonesia to his 

mother ASIA and father MANSUR. 

 

Client D’s mother worked in the paddy rice fields as a labourer and scrapping sea 

weed fringing coral reefs for sale. His father is deceased. He is one of four children. 

 

Client D was brought up and has only ever lived in extremely impoverished third 

world circumstances in a dirt floor hut without electricity, refrigeration, running water 

sewerage, in a village without the internet, television, radio or newspapers.  Client D’s 

family upbringing was very poor.  They grew and caught their own food, living hand 

to mouth day to day survival.  

 

His first language is a local language from the area where he was born. He also has a 

working knowledge of Bahasa Indonesia language.  He is unable to comprehend or 

speak the English language but had learnt a few words while in prison. Client D has 

never been to school. He is illiterate and unable to read or write in any language.  

Prior his detention by Australian Customs at sea, Client D knew very little about 

Australia. The Australian culture was extremely strange to him. 

http://en.wikipedia.org/wiki/Gregorian_calendar


 20 

He had never been to a hospital, doctor or dentist in Indonesia. Prior to this matter he 

had no knowledge of Courts or lawyers.  

 

As a young child Client D worked with my mother in the rice fields. His working 

hours were very long for most days of the week. At 12 years of age he moved to 

Lombok to try to earn a living as a fisher.  At 14 years of age he moved to Desa 

Tanjung Luar working as a fisher working in the open boats on the seas of Indonesia. 

 

Client D is a single person, has never have been married and has no children. Client D 

had never had a bank account, or owned a vehicle, a vessel or a house.  He never had 

a driver’s licence or passport.  He did not have a birth certificate until obtained by my 

lawyers on his behalf.  Living as a simple peasant in a poor fishing village Client D 

had no need for these identity documents and could not have afforded the filing fees 

to obtain them even if these documents were required for some purpose. 

In Indonesian village life, information of the exact date of birth, day, month and year 

is not ordinarily required.  As to the actual day, month and year of birth Client D 

relied on what his relatives had told him.  In the village his people do not think in 

terms of calendars but local seasons. Client D had understood he was born in 1995 

from what he remember being told by relatives, although his birth certificate states he 

was born in 1994. 

 

On 7 March 2010, Client D was detained under the Migration Act 1958 (Cth) by 

Australian Customs in the vessel Holdfast Bay, 24.9 nautical miles from Adele Island 

located in the Indian Ocean approximately 104 kilometres (65 miles) North of Bardi 

off the Kimberley coast in Western Australia, and not near Ashmore Reef as stated in 

the indictment, to which he was advised by LAQ to plead guilty. 

Later that day Client D was transferred to the vessel HMAS Albany and shipped north 

to Christmas Island. This was the first time Client D had been on board anything other 

than a simple wooden vessel. The Christmas Island buildings were the largest 

buildings he have ever lived in. 

On the nominal roll prepared by the Australians at the time of apprehension at sea, 

Client D’s date of birth was recorded as 1 March 1995. 

On 11 March 2010 at Christmas Island, Client D was interviewed by an officer of the 

Department of Immigration and Citizenship. He gave his date of birth as 1 January 

1995. He was taken by aircraft to the main land Australia at the Darwin Northern 

Immigration Detention Centre. This was the first time he had flown in an airplane and 

he was very scared.  

On 12 April 2010 at Darwin Australia, a person unknown to Client D, took an X-ray 

of his wrist without Client D understanding what was going on or why. 

On 1 July 2010 at Darwin Detention Centre, Client D was questioned by the AFP. In 

answer to their questions, Client D told them that he was not over the age of 18 years. 

He repeated his date of birth as 1 March 1995. 

 

On 1 October 2010 Client D was charged and transported to a maximum security 

prison at the Arthur Gorrie Correctional Centre Brisbane, Queensland, Australia and 

http://en.wikipedia.org/wiki/Indian_Ocean
http://en.wikipedia.org/wiki/Bardi,_Western_Australia
http://en.wikipedia.org/wiki/Kimberley_(Western_Australia)
http://en.wikipedia.org/wiki/Western_Australia
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held with adult prisoners. 

 

On 15 February 2011 on the advice of Legal Aid Queensland, Client D was told to 

consent to a full hand up committal in the Magistrates Court and did not enter a plea. 

 

On 9 May 2011, Client D was indicted under s. 232A(1) of the Migration Act 1958 

that on and between about the twenty-eighth day of February 2010 and the eighth day 

of March 2010 at Indonesia and on the seas between Indonesia and Ashmore Islands, 

Australia he facilitated the bringing to Australia of a group of five or more people, 

namely a group of 28 people, who were non-citizens and who travelled to Australia 

without visas that were in effect, and did so reckless as to whether those people had a 

lawful right to come to Australia. On the days set out in the indictment, Client D was 

under 18 years of age. 

Client D was attended upon by Legal Aid Queensland (LAQ) on three occasions with 

an interpreter.  Client D told the LAQ lawyer that he was under 18 years of at the time 

of the alleged offence.  He gave the lawyer the telephone number of his older brother, 

who has a cell telephone, and asked the lawyer to call his brother to confirm his age 

as being under 18 years. The lawyer wrote down the telephone number in the file and 

prepared a written document signed by Client D instructing LAQ to contact his 

brother and family, to disclose his charge and detention and to obtain evidence to 

prove that he was a minor. 

After Client D was sentenced, he was able to speak to his brother on the telephone, 

who said he had not received any telephone call from LAQ or any one else 

concerning Client D’s age. There is nothing in the LAQ file to show that LAQ had 

acted on Client D’s written instructions or even tried to contact Client D’s brother. 

 

No one from the Australian Government, Customs, the Department of Immigration 

and Citizenship, the Australia Federal Police, the Commonwealth Director of Public 

Prosecutions, or LAQ: 

(a) contacted Client D’s mother or any other member of his family to tell them that 

he was under detention, had been charged, and detained in Australia on a very  

serious criminal offence facing mandatory 5 years imprisonment; 

(b) tried to obtain independent evidence of his birth from Indonesia or a birth 

certificate. 

 

If the Australian Government, Customs, the Department of Immigration and 

Citizenship, the Australia Federal Police, the Commonwealth Director of Public 

Prosecutions, or LAQ had inquired into Client D’s age: 

(a) evidence such as his birth certificate would have been obtained to show he was 

under 18 years at the dates of the alleged offence; 

(b) the Commonwealth Director of Public Prosecutions would not have prosecuted 

him, but sent Client D home to Indonesia; 

(c) the sentencing judge would not have sentenced Client D to 5 years mandatory 

jail with a non-parole period of three years; 

(d) Client D would not have had to suffered two years deprivation of liberty, 22 

months as a child, held with adult prisoners. 

 

Before the Court hearing, LAQ advised Client D that: 
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(a) medical evidence from a wrist x-ray showed that he was 19 years of age; 

(b) he was lying about his age and knowledge of the offence; 

(c) the wrist x-ray showed he was 19 years and that if it showed that he had lied in 

Court, he would be sentenced to and have to serve the full 5 years actual 

imprisonment; 

(d) if he pleaded guilty, he would only received 3 years imprisonment and would 

avoid the risk of a 5 year sentence.  

From the outset Client D told LAQ that he was under 18 years of age. 

No one advised Client D that the prosecution policy of the Australian Government 

was not prosecute him if he was under 18 years at the date the alleged offence. 

On 9 June 2011, acting of the advice of Legal Aid Queensland, Client D was 

convicted by his own plea of guilty in the District Court at Brisbane. LAQ had put in 

front of Client D a prepared typed agreed statement of facts and instructions 

document and he was advised to sign it. Client D was sentenced to 5 years mandatory 

imprisonment with a non-parole period of 3 years. 

Client D’s age was given to the judge as “approximately 19 years of age”, although he 

was under 18 years of age. 

At the Woodford Correctional Centre, Client D have been locked up for over a year 

with adult prisoners who have been convicted of serious criminal offences. For six 

months of this time Client D was a child. 

In May 2012 a birth certificate was obtained from Indonesia, and statutory 

declarations from Client D’s mother and brother in Indonesian, a statutory declaration 

as taken from Client D and submissions prepared for release on licence. 

 

On 18 May 2012 application was made to the Attorney-General to release Client D on 

licence. On 1 June 2012 the Attorney-General released Client D on licence and he 

was subsequently returned to Indonesia. 

Client D swore in his statutory declaration he did this because: 

“I felt very isolated being very long distance from my home (5471 kilometres) 

having been transported by vessel from the point of apprehension in the Indian 

Ocean to Christmas Island, then by aircraft from Christmas Island to Darwin, 

Australia and then to Brisbane, Australia. I had been held in secure custody against 

my will under indefinite detention without a charge made against me or brought 

before a Court for 465 days (from 7 March 2010 until indicted on 10 May 2011). I 

was locked up on remand in a maximum security prison for 8 months with adult 

prisoners. I was an uneducated third world fisher in an alien culture, in a much 

colder climate, without the food I was used to and in extraordinary penal 

circumstances. I am illiterate and unable to read or write in any language, I am 

unable to comprehend or speak the English language. I had only been in a Court 

before at the committal proceedings. I knew I was under 18 year of age but was 

being told that I was 19 years of age. I did not understand the meaning of the x-ray, 

or how it could prove I was lying about my age. The legal issues were very 

complex and beyond my understanding. I did not want to go to a juvenile gaol, 

where I would not be with my fellow Indonesian prisoners who were my friends 



 23 

and where I am unable to smoke cigarettes. I was advised by LAQ to plead guilty, 

I was very stressed, scared, perplexed and confused. I was extremely vulnerable 

and was ultimately overborne. In the end I felt I had no choice and felt compelled 

to take any option available that would reduce any further suffering in custody and 

get myself home to my village as early as possible.” 

In the result:  

(a) Client D suffered: 

(i) 465 days in detention before charge; 

(ii) 129 days on remand in a maximum security prison as a child; 

(iii) 205 days under sentence in in a maximum security prison as a child; 

(iv) 182 days since turning 18 age to the date of his release 

(b) Client D would have suffered another 315 days until eligibility for parole (9 

April 2013); 

(c) Client D would have suffered another 1045 days until his full time discharge 

date (9 April 2015); 

(d) Client D had a compelling case requiring the exercise of the discretion to be 

released on licence. 

Following an application supported by a birth certificate and affidavits made to the 

Commonwealth Attorney-General by administrative decision under Part IB of the 

Crimes Act 1914 (Cth) which provides for the release of a federal offender on parole 

or licence by the Attorney-General Client D was released on 1 July 2012. 

On June 30 2011 Indonesia specifically requested the full attention of the Australian 

Government concerning matters connected with the welfare, safety, age verification 

by various methods and legal protection of the Indonesian crewmen currently under 

detention in Australia, especially those thought to be underage.
47

 The Indonesian 

Embassy and its consular service worked tirelessly for their citizens. 

At this time through out Australia sentencing judges were critical of having to impose 

mandatory sentences.
48

 

On 8 July 2011 the Commonwealth announced new processes to help determine the 

age of individuals detained in Australia for suspected migration offences.
49

  

                                                        
47

 During the first Bi-Lateral Australia-Indonesia Consular Consultative Meeting held in Perth the 

Chairman of the Indonesian Representative Delegation, Director for Consular Affairs, Indonesian 

Ministry of Foreign Affairs: http://www.kjri-sydney.org.au/node/423 
48

 Supreme Court of Northern Territory - Riley CJ, Kelly J, Barr J, Mildren J, Blokland J; Supreme 

Court of Queensland - Atkinson J; District Court of WA - Yeats DCJ; District Court of New South 

Wales - Conlan DCJ, Knox DCJ; District Court of Queensland in R v Ridwan Martin DCJ on 23 

June 2011 said “If my hands were not tied by the legislation, you would receive a significantly 

lesser penalty than the mandatory minimum. It is difficult to understand how the legislature cannot 

appreciate the potential for unjust outcomes on a sentence as a result of this legislation.” And to like 

effect R v Faeck Farr ADCJ, 8 June 2011 
49

http://www.ag.gov.au/www/ministers/oconnor.nsf/Page/MediaReleases_2011_ThirdQuarter_8July2

011-Improvedprocessforagedeterminationinpeoplesmugglingmatters Under the improved criminal 

justice measures, the AFP are now required to: (a) offer dental x-rays to alleged people smuggling 

crew claiming to be minors, in addition to the existing process, commencing as soon as possible; 

(b) take steps as early as possible to seek information from the individual’s country of origin, 

including birth certificates, where age is contested, and (c) use additional interview techniques to 

help determine age.  

http://www.ag.gov.au/www/ministers/oconnor.nsf/Page/MediaReleases_2011_ThirdQuarter_8July2011-Improved
http://www.ag.gov.au/www/ministers/oconnor.nsf/Page/MediaReleases_2011_ThirdQuarter_8July2011-Improved
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On 16 September 2011 the HRC begun an investigation into the Indonesian child 

prisoners held in adult prisons (or that they were under 18 when they arrived in 

Australia). 

In November 2011 Indonesia’s Ambassador to Australia, Primo Alui Joelianto at the 

Indonesian Embassy in Canberra for his citizens brought defence lawyers from all 

over Australian together for strategy planning for our clients - their citizens. 

In February 2012 the Western Australian Chief Justice the Hon Wayne Martin in a 

carefully considered dissertation to National Judicial College of Australia addressed 

mandatory sentencing issues in people smuggling cases stating that: “it was 

appropriate for the courts to draw the attention of the legislature to the fact that there 

is good reason to think that the terms of imprisonment which the courts are required 

to impose are often considered to be disproportionate to the culpability of the low 

level offenders who come before the courts”.
 50

   

The WA Chief Justice also observed that it was “also clear that the imposition of 

these penalties is having significant practical and cost implications for the 

administration of justice generally.” 

In March 2012 the HRC wrote warning the Commonwealth Attorney-General Ms 

Nicola Roxon of 22 cases of Indonesians mandatorily sentence cases where the 

Indonesians being held in adult prisons may be children. 

In May 2012 the Commonwealth Attorney-General Ms Nicola Roxon announced a 

review of these cases and 20 were released because there was doubt that they were not 

adults. 

 

On 27 August 2012, Ms Nicola Roxon instructed the Commonwealth Director of 

Public Prosecutions to not institute or carry on with prosecutions of boat crew who 

have not committed repeat offences, or where culpability and responsibility were low.  

It allows charges to be reduced to ‘non aggravated’ offences, which do not carry a 

mandatory five-year jail penalty, and means that judges can now consider the 

individual circumstances of accused. As many Indonesian fishers had already been 

held in detention and custody long enough most pleaded guilty and were sent home. 

For clients A, B, C, it was the Queensland Courts and instrumentalities of State of 

Queensland that raised the alarm about the abuse of these children as federal 

prisoners.  

It was a State Magistrate, on the occasion of the first presentation of these long locked 

up children in a public Court, who challenged their age. 

                                                        
50

 See the Hon Wayne Martin, Chief Justice of Western Australia and Chair - National Judicial 

College of Australia, ‘Sentencing Issues in People Smuggling Cases’ Address to Federal Crime and 

Sentencing Conference, 11 February 2012, ANU, Canberra at 

http://www.supremecourt.wa.gov.au/publications/pdf/Federal_Crime_and_Sentencing_Conference

_Martin_CJ _11_Feb_2012.pdf; see also Mark Dodd, ‘Chief judge slams people-smuggling 

sentences for boat crew’, The Australian 15 February 2012 at 

http://www.theaustralian.com.au/national-affairs/chief-judge-slams-people- smuggling-sentences-

for-boat-crew/story-fn59niix-1226271200966 
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On visits to the gaol, it was individual officers of the Queensland Corrective Services 

Commission who welcomed the arrival of lawyers and questioned why Clients A, B, 

C and D were being kept in adult prisons. 

The Queensland Commissioner for Children and Young People, upon notification by 

the lawyers, moved swiftly within 24 hours to visit Clients A, B, and C to ensure their 

safety.  

The Queensland Police Service approached the lawyers to assure them that they 

would do all they could to ensure Clients A, B, and C would be protected and any 

complaint in which they were a victim of abuse by fellow prisoners would be 

investigated. 

However in stark contrast there was not one Commonwealth Minister, 

Commonwealth public servant, Commonwealth officer or agency prepared to take 

responsibility in a long bureaucratic process from Royal Australian Navy, Customs, 

Department of Immigration and Citizenship, Serco Australia Pty Limited, Australian 

Federal Police, and the Commonwealth Director of Public Prosecutions. 

For Clients A, B, C and D, their liberty lost can never be regained.
51

   

This loss of a significant portion of their childhood requires a full Royal Commission 

of Inquiry as it has not been fully uncovered why such an extraordinary mass 

miscarriage of justice was allowed to happen.  

Unspeakable suffering for some of the most illiterate, impoverished and vulnerable 

children in the World, could have been avoided in discharge of a duty of care through 

the simple expediency of a simple telephone call and/or visit to their mums and dads. 

                                                        
51

 In Mashood v The Commonwealth of Australia [2003] FCA 1147 Goldberg J said at [21]: “Loss or 

deprivation of liberty, even for a short time, is a matter of irreparable harm. The right to enjoy 

personal liberty is "the most elementary and important of all common law rights": Trobridge v 

Hardy [1955] HCA 68; (1955) 94 CLR 147 at 152 per Fullagar J. In Re Bolton; Ex parte 

Beane [1987] HCA 12; (1987) 162 CLR 514 Brennan J said at 523, "The law of this country is very 

jealous of any infringement of personal liberty..." Liberty is a precious and valued right. Much 

blood has been shed in defence of liberty. In Preston v Minister for Immigration & Multicultural & 

Indigenous Affairs [2003] FCA 420, French said at [27]: “ ‘Liberty lost is never recoverable even if 

partially compensable by damages.’ I adopt with respect his Honour’s observation, although I am 

inclined to doubt the proposition that liberty lost can be compensated, even partially, by the award 

of a monetary sum.” Justice French in Preston v Minister for Immigration & Multicultural & 

Indigenous Affairs [2003] FCA 420 said at [27]: “The risk that a person may wrongfully be 

deprived of his or her liberty is not to be put on the same footing as the risk that a person may be 

required to pay an unlawful tax or fee. An unlawful tax or fee may be recoverable.  Liberty lost is 

never recoverable even is partially compensable by damages.” See also Johnson v Minister for 

Immigration & Multicultural & Indigenous Affairs [2003] FCA 758 at [21] per French J. 

In Webster v State of South Australia No. SCCIV-03-764 [2003] SASC 347 (Full Court: Doyle CJ, 

Prior, Mullighan, Debelle and Gray JJ) cited with approval Iacobucci J of the Canadian Supreme 

Court in R v Hall (2002) 217 DLR (4th) 536 where His Honour observed “Liberty lost is never 

regained and can never be fully compensated for; therefore, where the potential exists for the loss of 

freedom for even a day, we, as a free and democratic society, must place the highest emphasis on 

ensuring that our system of justice minimizes the chances of an unwarranted denial of liberty.” see 

also Vaiangina v Commonwealth of Australia [2004] FCA 751 cited with approval by Jacobson J at 

30; see also R v 'GLB' [2003] NSWCCA 210, Sheller JA, James J, O'Keefe J at [98]; see also Ryan 

v R [2001] HCA 21; 206 CLR 267 per Gummow J at 98. 

http://www.austlii.edu.au/au/cases/cth/federal_ct/2003/1147.html
http://www.austlii.edu.au/au/cases/cth/HCA/1955/68.html
http://www.austlii.edu.au/au/cases/cth/HCA/1987/12.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2003/420.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2003/420.html
http://www.austlii.edu.au/au/cases/cth/federal_ct/2003/420.html#para27
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With a prosecution discharge and acquittal rate of over 50 per cent for all Indonesian 

crew, adult and minor alike, this mass federal prosecution of poor illiterate Indonesian 

fishers is Australia’s most ill-conceived, embarrassing and costly prosecution fiasco 

since the Greek Conspiracy prosecution scandal of the late 1970s.
52

 

This shameful stain on Australia’s reputation, as a self-respecting nation will not be 

expunged until the Australian Parliament apologises
53

 to the minors, their families 

and Indonesia and the Commonwealth makes payment of proper compensation to the 

Indonesian minors.
54

 

What drives politicians are votes. They are informed by data‐ mining firms, focus 

groups and lobbyist, using sophisticated computer electoral tracking of opinions and 

views of electors.
55

  They are aided by battalions of tax-payer funded spin doctor 

skilled in the black arts of media manipulation. This has lead to low rent politics 

which irresponsibly fans the dangerous flames of race hate hysteria and xenophobia.  

These are emotionally hot issues that excite the base passions of ill-informed, 

unthinking and uncommitted voters in marginal seats considered necessary to win 
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government.
56

  

This vulgar debate was the impetus for legislative activism where the government in a 

matter of hours shamefully rammed through the House of Representatives and the 

Senate retrospective criminal law amendments to defeat a defence challenge to be 

heard in the Victorian Court of Appeal in two days time.
57

 

There are other perverse incentives on the Australia side of the people smuggling 

business from profits for private security contactors to extra pay allowances for those 

serving the apprehension, detention, investigation, prosecution (and perhaps even the 

defence of the Indonesian crews). Reliable estimates of the government allocation for 

offshore based costs for 2012-2013 has been put at least $2.25 billion.
58

 With all these 

funds and sophisticated electronic surveillance systems, it appears no one yet has 

caught a Mr Big who is the one of the directing minds of the people smuggling 

business model.  Alas, all that this unaffordable dragnet has brought into our courts 

and prisons are hundreds of impoverished and illiterate Indonesian fishers. 

On the other hand what aided the defence lawyers was adherence to Sir Own Dixon’s 

adage for “strict and complete legalism”
59

 in contentious issues such as the challenge 

to the wrist x-ray analysis in the Courts and the undertaking of difficult expeditions 

into remote Indonesian jungle and fishing villages for the collection of admissible 

evidence. On the broader issues generally the defence made detailed submissions to 

the soft law administrative review forums. At the same time the larger humanitarian 

and policy case was carefully articulated in the mass media at home and abroad in 

Indonesia (where the defence lawyers in effect conducted their own de facto foreign 

policy).
60

  

This sorry tale recounts a rule of law catastrophe for Australia on the part of the 

Government. But it is also a proud story of a rule of law triumph for the independence 

of the Australian judiciary and the Human Rights Commission. This legal victory was 

contributed to by the individual and collective work of many legal aid and pro bono 

legal practitioners across the States and Territories of the Commonwealth. These 

defence lawyers worked tirelessly and bravely, practising the science and art of their 

profession to achieve a just resolution of Australia’s most extraordinary mass 

prosecutions and mandatory imprisonment of children in its history. 

                                                        
56

 Former Prime Minister Kevin Rudd condemned people smugglers, saying they are the "absolute 

scum of the earth" and should "rot in hell": ABC News 17 April 2009 

http://www.abc.net.au/news/2009-04-17/rudd-wants-people-smugglers-to-rot-in-hell/1653814 
57 Deterring People Smuggling Bill 2011 (Cth) which inserted s 228B into the Migration Act with 

retrospective effect: see The Queen v Payara [2012] VSCA 266 
58

 Illegal Boat Arrivals: What it really costs, 6 March 2013, 

http://www.bigpondmoney.com.au/illegal-boat-arrivals-what-it-really-costs 
59

 Woinarski, ed., Jesting Pilate And Other Papers and Addresses by the Rt Honourable Sir Owen 

Dixon, Law Book Company Limited, 1965; Gava, John. Dixonian Strict Legalism, Oxford Journal 

of Legal Studies, Vol. 30, Autumn 2010 
60

 being careful not infringe the laws of contempt, sub judice, not to undermine the integrity of 

proceedings, not jeopardies administration of justice and not in breach of the Australian Solicitors 

Conduct 2012, rule 28 and Rules and the 2011 Barristers Rules, rules 75 to 77; “in the form of 

legitimate pressure and not improper intimidation”, reminding that such a course open to an 

aggrieved citizen: Legal Services Commission v Sing [2007] LPT 004 at [20]-[21], [30] per de 

Jersey CJ; see White Industries v Flower & Hart (1988) 156 ALR 169; affd (1989) 87 FCR 134; 

Williams v Spautz (1992) 174 CLR 509. 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/

