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ELDER FINANCIAL ABUSE CASE STUDIES – TASMANIA 

The following are de-identified cases that have come before the Guardianship and Administration Board which 

may fit the category of being “elder financial abuse” or “suspected elder financial abuse”.   

Please note the Board’s function is not to make findings about whether or not abuse has occurred, but rather 

to put a stop to any abusive practices and put in place lawful authorities (e.g. a guardian or administrator) to 

protect the person from future harm.   

Where case references are noted, the full statement of reasons is available on www.austlii.edu.au . 

 

2005 – 2010 – Misuse of appointment as administrator 

EKI (hereafter referred to as “the proposed testator”) is a 93 year old widow who lives in an Aged Care Facility 

in Hobart. As a consequence of her advanced dementia she has been the subject of an administration order 

since 11 June 2003.  NX was originally her administrator appointed by VCAT and then registered with the GAB. 

The Board approved NX investing $100,000.00 from EKI’s estate towards the purchase of a home registered as 

tenants in common in shares proportionate to their respective investments.  Such an investment represented 

about 1/7th of the value of her estate. 

An annual report was received from NX on 22 June 2007. This report disclosed transactions of significant 

concern. An audit by the Public Trustee revealed the following unauthorised transactions which were 

subsequently disallowed:  

 Body corporate fees dated 31 July 2006 of $797.84 and rates dated 14 December 2006 of $450.00  

 Legal fees expended for the benefit of the former administrator during her family law proceedings on 

10 December 2004 and 14 July 2005 to a total of $1017.91  

 A loan of $528 to NX’s mother dated 23 September 2004  

 A gift of $72,000 to NX’s mother dated 1 August 2006  

 NX’s motor vehicle expenses  

NX was required to return all of the funds to EKI’s estate.  The Public Trustee has been appointed as EKI’s 

administrator. 

EKI (Statutory Will) [2010] TASGAB 12 

 

2006 – Everybody’s moving in! 

http://www.austlii.edu.au/


B was convinced by a person of similar European background, HC, that an Australian born attorney had been 

stealing from her.  That person then had B sign a tenancy agreement enabling HC’s daughter to be a tenant in 

B’s home on the following conditions: 

• Rental set at $5.00 per week 

• B bearing responsibility for payment of all services such as electricity, water and telephone as well as all 

breakages of chattels and repairs however occasioned 

• Allows the tenant to determine whether any other person should reside in the property and for what 

period 

• Provides for unlimited subtenancy arrangements 

• Allows a tenant to store dangerous goods on the premises even if it invalidates an insurance policy 

• Requires that, should the tenancy be terminated for any reason, compensation should be paid to the 

tenant to a maximum sum of $31,200.00 

 

B provided multiple authorities to persons to access her bank accounts, including HC and B’s late husband’s 

great nephew who she met 3 days before.  The late husband’s great nephew also moved in and could see no 

reason why he ought to pay board to B or support her in any way.  After appointment of the Public Trustee as 

administrator, HC claimed $10,000.00 in expenses from B’s estate, of which she provided verification for 

roughly half. 

 

B (Review Enduring Powers) (Guardianship) [2006] TASGAB 7 

 

June 2011 – Use of funds in bank account 

Mrs. B. is 87 years old and has dementia.  When she was admitted to residential aged care carers reported that 

she was in a neglected state and had not been afforded the dignity of appropriate self-care or hygiene.   The 

aged care facility sought the appointment of an administrator under an emergency order in April 2011 when 

all requests for payment of her nursing home fees were rejected by her family.  By that stage she was over 

$4000.00 in arrears in her payments. 

When the Public Trustee commenced management under the emergency administration order, they 

discovered that Mrs. B. rent was being deducted from her account for her former Housing Tasmania unit in 

which her daughter and grandchildren now lived.  She was also paying Aurora installments for electricity she 

had not used.  No personal items of Mrs. B’s remained in the unit, it was presumed they have all been sold or 

destroyed.  The bank account into which her pension is paid had a balance of -$2.20 and someone has been 

accessing her account with a PIN number.  

When the residential aged care facility and the Public Trustee took measures to ensure that her pension was 

directed to payment of accommodation fees, her daughter visited the home, attempting to remove her 

mother from care.  Including this visit, family members have attended the home twice in 6 months.  

It is unlikely that Mrs. B. will ever be able to pay the arrears in nursing home fees, the nursing home have 

agreed not to evict her for the unpaid arrears.  The Public Trustee has been appointed as her administrator for 

3 years. 

(This case is especially typical.  Applications with similar circumstances arise around once per month in the 

Tasmanian Guardianship and Administration Board.) 

 



February 2010 – Sequestration of an elderly person 

NSG had been living in a small unit with her daughter TG. The unit was sparsely furnished with two beds and 

one chair and that NSG appeared to spend most of her time in bed and did not leave the unit. In addition to 

her social isolation, the Older Persons Mental Health Service was gravely concerned that TG had:  

 denied access to NSG for administration of medical treatment, including monitoring  of blood sugar 

levels 

 denied access to take NSG to respite care 

 been inappropriately administering NSG’s medication 

 refused assistance with hygiene and nutrition  

NSG had lost weight and her health and general well-being was deteriorating.   NSG had another daughter, 

WD, who had attempted to assist, but furniture she had bought was sold by TG and attempts at care were 

rejected. WD ceased in her attempts at care because she was worn out by TG’s resistance. 

An emergency guardianship order was made. The Public Guardian had NSG moved to nursing home care 

where her health improved significantly, although she suffered distress from visits by TG.  An emergency 

administration order was also made and the Public Trustee discovered that amounts of $1500 and $5000 had 

been withdrawn from NSG’s account in September and October 2009. They noted a balance of about $14000 

and reported that TG was attempting to access the account.  The Public Trustee has put a stop on the account. 

The Public Guardian and the Public Trustee were appointed with full guardianship and administration powers 

for 3 years. 

See: NSG (Guardianship and Administration) [2010] TASGAB1 

 

May 2010 – Taxi driver inveigled into elderly person’s life 

FE is almost 90 years of age and a widow. Until relatively recently she lived for 30 years with her two sisters.  

The three sisters became frequent users of a local taxi company, who employed a driver named L who often 

drove for them. One sister died, and another moved to an aged care facility, leaving the proposed represented 

person living alone. At that point L became very useful to the proposed represented person in assisting with 

day to day routine needs, accepting money for certain tasks other than driving.  

Early in 2010, L began to act in a possessive manner towards FE (including holding the single house key to her 

property), warding off assistance by family members who had historically rendered practical assistance and 

controlling information about her. Of particular concern was the occasion recently when L and a friend E 

removed art, furniture and fine china with an estimated value of $10,000.00 from her home and for which L 

paid her only several hundred dollars in an unrecorded transaction. Some other of her valuable possessions 

are apparently at L’s home in storage. L is also alleged to have charged excessive fees for poor workmanship 

around the proposed represented person’s house, e.g. roof painting. 

When FE’s house was placed on the market possibly undervalue, her family attempted to contact the real 

estate agent and the solicitor, but were informed that L was the only person authorised to receive information.  

FE was deemed to have capacity, so beyond the appointment of an emergency administrator, no appointment 

was made. 

FE (Administration) [2010] TASGAB 8 



 

 

 

June 2010 – Severing a joint tenancy to accelerate inheritance from parents 

The Board appointed T as administrator for his 87 year old mother, E.  T also held an enduring power of 

attorney for his father, S.  After receiving the administrator’s annual reports submitted to the Board, the Board 

sought information about the sale of a property which E had held as joint tenants with S, her husband.   

At S’s instruction, in September 2009, T severed the joint tenancy in his role as attorney, meaning that the 

property was now held as tenants in common between E and S.  S died in October 2009, five days before the 

severance was registered.  T now stood to inherit from S’s estate in equal shares with his brother.  If the joint 

tenancy had not been severed, E would have been entitled to the value of the whole property.  Because the 

title had been severed, E now only received half the sale proceeds and T and his brother a quarter each.  

The Board made T liable to E’s estate for the half share of the sale proceeds and replaced him as administrator 

with the Public Trustee. 

EKN (Administration) [2010] TASGAB 9 

 

June 2010 (2) – Interference with professional carers to the detriment of the elderly person 

BKQ is an 88 year old man who lives alone. December 2009 he appointed NT and BX as joint Enduring 

Guardians and Enduring Powers of Attorney.  In March 2010 a care provider lodged an application for review 

of the Enduring Power of Attorney and Enduring Guardianship because workers questioned his capacity to 

have made those appointments and were concerned that NT was undermining the activities of the 

professional carers. There were further concerns that NT intended to sell BKQ’s house contrary to his wishes, 

and that her management of his money on a day to day basis did not demonstrate an appropriate 

understanding of her responsibilities as guardian and attorney. 

Dr S opined that as at the date of execution of the enduring power of attorney and the enduring guardianship 

that BKQ was unlikely to have appreciated the nature of the enduring appointments. 

The evidence of conflict between the service providers and NT was sufficient to demonstrate the need for a 

guardian to be appointed.  Had no guardian been appointed, NT may have continued to attempt to control 

BKQ’s support arrangements, which in the view of the Board was not in the best interests of BKQ, nor did it 

accord with his wishes.  NT had also engaged in a high level of conflict with regard to her management of 

BKQ’s financial affairs.  The Board revoked the instruments and appointed the Public Trustee and the Public 

Guardian as his administrator and guardian. 

BKQ (Guardianship) [2010] TASGAB 10 

 

2011 – Helpful solicitor uses estate to help herself  

Noelene (not her real name) is 74 years of age.   She appointed her solicitor as her attorney under an enduring 

power of attorney in circumstances which caused the Board to doubt Noelene’s understanding of that 

appointment.   



The attorney then placed Noelene’s house on the market for $160,000.  The highest appraisal for the property 

was $205,000.  The attorney rejected an offer of $150,000 (conditional on finance) submitted by a real estate 

agent.  When the real estate agent indicated that this offer might be increased to $160,000, and that the 

purchaser’s finance had been approved, the attorney dismissed the real estate agent.   

Twelve days later, despite having re-engaged the real estate agent, the attorney personally presented an 

unconditional contract to Noelene to sign for $145,000.00.  At the time of signing, Noelene was not aware that 

the purchaser was the attorney’s daughter.  Under an emergency order, the Board revoked the appointment 

of the attorney and appointed the Public Trustee as administrator for Noelene.  That was confirmed after a 

hearing.  The attorney’s daughter withdrew from the contract.  The Board has referred the behaviour of the 

solicitor/attorney to the Legal Profession Board which is investigating the matter.   

NPG (Review Enduring Power) [2011] TASGAB 22 
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Note:  This version of these reasons has been edited and redacted to 

remove material which would identify the appellant or witnesses in 

the proceedings before SAT.  The unedited copy of reasons supplied 

to the parties and forming the Court record remains the authentic 

copy of these reasons but is subject to the suppression order made 

earlier. 

1 EM HEENAN J:  This is an appeal by leave by Ms S from certain orders 

of the State Administrative Tribunal (SAT) made under the provisions of 

the Guardianship and Administration Act 1990 (WA) (the G & A Act) 

appointing the Public Trustee her limited administrator and the Public 

Advocate her limited guardian on 5 February 2010; a further order made 

by SAT on 17 March 2010 amending the earlier administration order of 

5 February 2010, again appointing the Public Trustee as her limited 

administrator but with greater powers; and then further orders made by a 

three-member tribunal of SAT on 24 November 2010, which resulted in 

the Public Trustee being appointed Ms S's plenary administrator and the 

Public Advocate her limited guardian. 

Appearance by first respondent 

2  A submitting appearance has been filed on behalf of the first 

respondent but, as one would expect, there have been no submissions filed 

nor counsel appearing for the first respondent. 

Restriction on publication 

3  Under cl 12 of sch 1 to the G & A Act there are extensive provisions 

limiting the dissemination or publication of details of proceedings under 

the Act which might tend to identify a party to the proceedings, parties 

related to them or witnesses or other identifying material.  They indicate 

the need to exercise sensitivity and to respect the privacy of any person 

associated with such proceedings and these considerations also support 

the application by the appellant that her name should not be disclosed 

outside this courtroom and for a suppression order to be made to that 

extent. 

Suppression order 

4  By an order made at the commencement of the hearing of the appeal 

on 4 April 2012 I directed that there should be no reference to the name of 

the appellant outside the courtroom and that the only identifying 

characteristic is to be the use of the letter 'S'.  It is for this reason that there 

will be two sets of reasons for decision delivered in this appeal - one, the 
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use of which will be restricted to the court and to the parties, is subject to 

the existing suppression order forbidding disclosure beyond the parties, 

their counsel, solicitors and court officers.  The second will be a set of 

reasons in which the appellant is referred to simply as 'S' and the contents 

of which have been edited in such a way as to refer to her only by the 

letter 'S' and, where necessary, to remove, change or redact other 

identifying material or references. 

Rights of appeal 

5  A right of appeal to this court by leave from decisions of the SAT is 

granted by two legislative provisions - s 19 of the G & A Act and s 105 of 

the State Administrative Tribunal Act (SAT Act).  This conclusion was 

contested by the respondents.  The details of its resolution are set out later.  

Importantly, there are some significant differences in the nature and extent 

of the rights of appeal available under those two provisions. 

6  By s 19 of the G & A Act an appeal by leave lies to a single judge of 

this court from a determination of the SAT when constituted by three 

members not including the President (or to the Court of Appeal if 

composed by the President) but otherwise there is no appeal from a 

determination of the SAT.  By s 20(2) one application for leave to appeal 

may be made in respect of two or more determinations given at the same 

hearing and appeals for which leave is granted shall be consolidated 

unless, or except to the extent that, the court otherwise orders.  As to the 

available grounds for such an appeal under the G & A Act s 21 provides: 

21. An application for leave to appeal may only be made on a ground 

or grounds coming within the following - 

(a) that the State Administrative Tribunal - 

(i) made an error of law or fact, or of both law and 

fact; or 

(ii) acted without or in excess of jurisdiction  

or did both of those things; or 

(b) that there is some other reason that is sufficient to justify a review 

of the determination. 

7  Consequently, an appeal by leave from decisions of a three-member 

SAT lies in the present case on grounds of error of law or fact, or acting 

without or in excess of jurisdiction or if there is some other reason 

sufficient to justify a review of the determination.  This means that, 
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insofar as the present appeal relies upon rights of appeal under s 19, it lies 

only in respect of the decision of the three-member SAT tribunal made 

and given on 24 November 2010 and not in respect of the anterior orders 

of a single member of the SAT made on 5 February and 17 March 2010. 

8  By contrast, the right of appeal by leave to this court available under 

s 105 of the SAT Act can only be brought on a question of law and lies to a 

single judge unless the decision of SAT was made by a judicial member 

or by a tribunal constituted by members who include a judicial member.  

Therefore, while the right of appeal by leave under s 105 of the SAT Act is 

available only on a question of law, it will, nevertheless, lie from a 

decision of a single member of SAT or from the decision of a 

three-member tribunal of SAT not including a judicial member.  In the 

present case this therefore means that a right of appeal on a ground of law 

under s 105 lies from each of the five decisions of SAT and not merely the 

decisions of the three-member tribunal. 

9  Leave to appeal on all the grounds specified in the original appeal 

notice of 27 April 2011 was granted by Hall J on 19 May 2011.  Those 

grounds were further amended and reamended by leave granted on 

12 August 2011 and 5 April 2012. 

Conspectus  

10  Ms S was born [in 1932], is single and until 8 October 2009 had been 

living alone at the house which she owned unencumbered at Bentley.  Her 

mode of living and lifestyle [there] was eccentric and gave rise to concern 

by a number of people.  The house was badly dilapidated and neglected.  

The gardens and surrounds were very run down.  She was a hoarder and 

her hoarding had reached such an extent that the very cluttered interior of 

the house became a source of infestation by various vermin.  The 

electricity had been disconnected.  On 7 January 2010 the City of Canning 

issued a notice under s 135 of the Health Act 1911 (WA) in respect of the 

property.  It alleged that the house was 'unfit for human habitation by 

reason of uncleanliness and want of repair' and it required the completion 

of a schedule of cleaning and repairs within 60 days. 

11  Ms S had been admitted to Bentley Hospital [in October] 2009 where 

a doctor, who met her for the first time on admission, later completed a 

report on 22 December 2009 recording she had mild cognitive impairment 

and impaired executive functions.  This doctor also observed that she had 

limited insight into her living and financial arrangements; that her 

decision-making ability was impaired, that her judgments were poor and 

not well thought out, and that this was unlikely to improve.  That report 
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accompanied an application dated 22 December 2009 under the 

G & A Act for guardianship and administration orders regarding Ms S.  

That was made by a social worker at the Bentley Hospital, Ms MP, who 

also had only met Ms S on, or shortly after, her admission. 

12  It will be necessary to follow the course of that application and its 

sequels in some detail.  For the moment, the major steps in the process 

and their consequences are recorded as follows: 

(a) On 5 February 2010 there was a hearing before SAT constituted 

by a single member, Dr Stepniak.  Although present, and when 

still a patient at Bentley Hospital, Ms S was not represented.  It 

emerged that her estate comprised of the house and land at Bentley 

and some $72,000 in bank or similar deposits.  Orders were made 

appointing the Public Trustee as Ms S's limited administrator, 

revoking a power of attorney dated 21 January 2010 by which she 

had appointed a long-standing friend, Mrs L, as her enduring 

attorney, and the Public Advocate was appointed as her limited 

guardian.  At that hearing the SAT orders directed that they should 

be reviewed by 5 August 2010. 

(b) [In] February 2010 Ms S was discharged from Bentley Hospital 

and moved to care awaiting placement at a residential facility 

known as Rowethorpe. 

(c) On 17 March 2010 there was a further order made by SAT by 

Dr Stepniak.  Ms S was not present or represented.  The order was 

made without any notice to her.  This made an amendment to the 

administration order made on 5 February 2010 by enlarging the 

power of the limited administrator. 

(d) In April 2010 Ms S was moved from the Rowethorpe facility to 

Hilltop Hostel, Bentley.  On her behalf, the Public Trustee entered 

into an agreement with Uniting Church Homes to obtain a 

residential unit at [suppressed] and to pay an accommodation bond 

of $450,000 plus interest until full payment.  Ms S did not agree to 

that course and was very much opposed to the move and to the 

purchase of the accommodation bond on her behalf. 

(e) In July 2010, without notice to Ms S and without her approval, the 

Public Trustee arranged for the demolition of her house at 

[suppressed] Bentley, and the removal of all the contents.  This 

was, so it was claimed, because the house was unfit for habitation 

and because the expense of restoring it to a habitable state would 
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be prohibitive.  Only perfunctory efforts were made to investigate 

the possibility and costs of repair and restoration.  The only 

contractor asked to quote and advise did not go inside the house.  

It is said by the Public Trustee that efforts were made to preserve 

Ms S's personal property within the house, including cherished 

personal items accumulated over a lifetime, but no details of how 

this was to be done or by whom have ever been supplied.  In the 

event, the entire contents and all Ms S's personal belongings have 

gone - lost or destroyed - no-one will say which. 

(f) On 3 August 2010 the solicitor acting for the first time for Ms S 

applied to SAT for a review of the orders made on 5 February.  

There was a hearing before Dr Stepniak sitting as SAT on 

6 August 2010 at which counsel appeared for Ms S.  There was an 

issue raised about access by Ms S's counsel to material documents 

and Dr Stepniak adjourned the matter to a three-member SAT 

panel to review his earlier determinations.  One of the major 

contentions for the appellant now is that a review of the earlier 

decisions under s 17A of the Act should have been ordered and 

conducted and that the particular review which was conducted 

under s 84 was inappropriate, inadequate and wrongly constituted. 

(g) By formal application dated 3 September 2010 and again by later 

oral submissions, counsel for Ms S objected to Dr Stepniak sitting 

on the three-member review panel on grounds of actual or 

ostensible bias.  The SAT panel declined to deal with these 

applications. 

(h) On 7 September 2010 the three-member SAT tribunal first 

convened, consisting of Ms Taylor, Ms O'Toole and Dr Stepniak.  

Again Ms S was represented and by her counsel she made it clear 

that she had no wish to remain at [suppressed] Hostel, Bentley, 

that she remained opposed to the purchase of the accommodation 

bond, and that she wanted to return to her home at [Bentley].  

That, of course, was impossible because by then her house had 

been demolished.  In the circumstances, she made it clear that she 

wished to live independently.  On that occasion, the three-member 

tribunal of SAT eventually decided to obtain a further medical 

report but directed that all existing orders remain in operation for 

the time being. 

(i) On 24 November 2010 the same three-member panel of SAT 

resumed hearing the 'review' and associated application.  After 
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hearing counsel for Ms S, this panel ordered that the original 

orders of 5 February 2010 be amended, that the Public Advocate 

remain as limited guardian of Ms S, and that the Public Trustee be 

appointed her plenary administrator.  It directed that the new 

orders should be reviewed on 24 November 2015.  It rejected 

applications previously made by Ms S's counsel to revoke the 

earlier orders or to make more limited orders which would allow 

her to live independently in a place of her choosing. 

13  In implementation of these orders the Public Trustee sold the vacant 

land owned by Ms S at [suppressed] Bentley, in May 2011 for $500,000.  

After all selling costs, the net proceeds amounted to $489,000.  From that 

sum the Public Trustee paid United Church Homes $450,000 plus about 

$32,000 in interest which had accumulated from the date she had gone 

into [suppressed].  The remaining funds - approximately a mere $7,000 - 

were placed in an account.  By early December 2011 Ms S had $58,000 in 

assets, representing what was left of her estate.  She was in receipt of a 

single person's pension and, against her wishes, was still living at 

[suppressed] Hostel, paying rent. 

Grounds of appeal 

14  The notice of appeal, as amended, has regard to the different grounds 

of appeal available in the case of an appeal from a three-member tribunal 

on the one hand and from a single member tribunal on the other.  It 

provides: 

Errors of Fact and/or Law by the Three Member Tribunal (SM Taylor, 

SSM O'Toole and SSM Stepniak 

1. In the making of the guardianship and administration orders in 

relation to S ('the Appellant') the State Administrative Tribunal 

('the Tribunal') made orders which were not necessary in the 

circumstances. 

2. The evidence before the Tribunal was equivocal and in the context 

of the seriousness of the allegations made and gravity of the 

adverse consequences for the appellant (see Briginshaw v 

Briginshaw (1938) 60 CLR 336 per Sir Owen Dixon at 361 - 2) did 

not support a positive finding displacing the statutory presumption 

as to capacity in section 4(3) of the Guardianship and 

Administration Act 1990 ('the Act'). 

3. In the making of the guardianship and administration orders in 

relation to the Appellant, the Tribunal failed to give proper 

consideration to the interests of the Appellant which under 

section 4(1) and (2) of the Act must be its sole and only primary 
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concern, and gave too much consideration to the interests either 

individually or in combination of other parties and persons 

including the Public Trustee (the 'Second Respondent'), the Public 

Advocate (the 'Third Respondent'), Uniting Church Homes and the 

City of Canning. 

4. The needs of the Appellant could have been met by means less 

restrictive than guardianship and administration orders. 

5. The extent of the administration order could have been less 

extensive than a plenary administration order. 

6. The extent of the guardianship order could have been less extensive 

than the guardianship order made. 

7. The Tribunal failed to carry out a proper review of the effect of the 

guardianship and administration orders upon the well being of the 

applicant. 

8. The Tribunal failed to properly review the actions of the appointed 

guardian and administrator and properly assess the appropriateness 

of their continuing appointments or the making of alternative 

appointments. 

9. The Tribunal failed to have due regard for the well-founded 

grievance of the appellant arising from the actions of the Second 

Respondent (the Public Trustee) which caused grave financial and 

personal loss to the appellant. 

10. The Tribunal erred in not exercising its discretion to obtain 

independent expert evidence to assist it to determine the issues 

before it in circumstances where the medical and other evidence 

was equivocal (see Briginshaw v Briginshaw (1938) 60 CLR per 

Sir Owen Dixon at 361 - 2). 

11. The review process was irretrievably flawed by the presence in the 

review decision making panel of the original decision maker 

(Senior Sessional Member Mr D Stepniak) in circumstances where 

the review was in all relevant respects a review process of the 

nature provided for by section 17A of the Guardianship and 

Administration Act 1990 involving an aggrieved party challenging 

the decision of the original decision maker. 

12. The review process was flawed by the non-availability of the 

appellant's then counsel of documents important to the presentation 

o f the appellant's case. 

Errors of Law by the Initial Tribunal (SSM Stepniak) 

13. In the making of findings (which allowed the initial guardianship 

and administration orders) in relation to the Appellant on 
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5 February 2010 the Tribunal (made up of Senior Sessional 

member Mr D Stepniak) failed to afford the Appellant procedural 

fairness in that the Appellant, being a simple and unsophisticated 

person who was not legally represented, was not provided with 

access to evidence considered and relied upon by the Tribunal and 

the Appellant was thus precluded from responding to or 

contradicting the evidence relied on by the Tribunal. 

13A. The Tribunal (made up of Senior Sessional Member 

Mr D Stepniak) on or around 17 March 2010 failed to afford the 

Appellant procedural fairness in that Tribunal: 

(a) considered correspondence from the Second Respondent 

dated 15 March 2010 which was addressed only to the 

Tribunal, and 

(b) failed to notify the Appellant of the correspondence or the 

matters raised therein, and 

(c) amended the 5 February 2010 administration orders 

relating to the Appellant without providing the Appellant 

with the opportunity to be heard on the matter or respond 

to the matters raised in the correspondence of the Second 

Respondent dated 15 March 2010. 

14. In the making of findings (which allowed the initial guardianship 

and administration orders) in relation to the Appellant on 

5 February 2010 the Tribunal (then made up of Senior Sessional 

Member Mr D Stepniak) relied upon evidence (a written report) of 

Dr W which did not exist and/or the evidence of Dr T which had its 

probative value based on the non-existent written report of Dr W. 

15. The evidence before the Tribunal was equivocal and in the context 

of the seriousness of the allegations made and the gravity of the 

adverse consequences for the Appellant (see Briginshaw v 

Briginshaw (1938) 60 CLR 366 per Sir Owen Dixon at 361 - 2) did 

not support a positive finding displacing the statutory presumption 

as to capacity in section 4(3) of the Guardianship and 

Administration Act 1990 ('the Act'). 

Principles to be observed by the State Administrative Tribunal on 

applications under the G & A Act 

15  There is a set of principles which must be observed by SAT when 

dealing with proceedings commenced under the G & A Act.  These are 

mandated by s 4(1) and the six principles follow in the succeeding 

subsections: 
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(2) The primary concern of the State Administrative Tribunal shall be 

the best interests of any represented person, or of a person in 

respect of whom an application is made. 

(3) Every person shall be presumed to be capable of - 

(a) looking after his own health and safety; 

(b) making reasonable judgments in respect of matters 

relating to his person; 

(c) managing his own affairs; and 

(d) making reasonable judgments in respect of matters 

relating to his estate 

 until the contrary is proved to the satisfaction of the State 

Administrative Tribunal. 

(4) A guardianship or administration order shall not be made if the 

needs of the person in respect of whom an application for such an 

order is made could, in the opinion of the State Administrative 

Tribunal, be met by other means less restrictive of the person's 

freedom of decision and action. 

(5) A plenary guardian shall not be appointed under section 43(1) or 

(2a) if the appointment of a limited guardian under that section 

would be sufficient, in the opinion of the State Administrative 

Tribunal, to meet the needs of the person in respect of whom the 

application is made. 

(6) An order appointing a limited guardian or an administrator for a 

person shall be on terms that, in the opinion of the State 

Administrative Tribunal, impose the least restrictions possible in 

the circumstances on a person's freedom of decision and action. 

(7) In considering any matters relating to a represented person or a 

person in respect of whom an application is made the State 

Administrative Tribunal shall, as far as possible, seek to ascertain 

the views and wishes of the person concerned as expressed, in 

whatever manner, at the time, or as gathered from the person's 

previous actions. 

One or two avenues of appeal? 

16  The existence of a right of appeal by leave from a decision of the 

SAT to this court established by s 105 of the SAT Act and also a right of 

appeal by leave established by s 19 of the G & A Act gave rise to an issue 

over whether these sections create two distinct avenues of appeal, by 

leave (the position adopted by the appellant) or whether the combined 
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effect of the two provisions is that s 19 of the G & A Act and 

accompanying sections establish a scheme of appeal which excludes 

recourse to s 105 of the SAT Act and which contains its own 

self-contained comprehensive limit on applications for leave to appeal 

from any decision of SAT under the G & A Act (the position adopted by 

counsel for the second and third respondents). 

17  The second and third respondents pointed to the following features of 

the right to apply to this court for leave to appeal under s 105 of the SAT 

Act.  First, any such appeal can only be brought on a question of law 

(s 105(2)).  It is implicitly accepted by s 105(12) that an application for 

leave to appeal and any ensuing appeal may be made from a decision of 

the SAT either in its original jurisdiction or in its review jurisdiction.  The 

substance of the submissions advanced by the respondents is that these 

provisions in s 105 of the SAT Act constitute a general scheme governing 

applications for leave to appeal and ensuing appeals from all or any 

decisions of SAT made in or in respect of its entire jurisdiction, which is 

very wide and various - that is, unless otherwise provided.  Importantly, 

but as already mentioned, the right to apply for leave to appeal applies in 

respect of a decision either by a single member of SAT or by a 

three-member tribunal but in either case, except as provided by s 105(13), 

can only be brought on a question of law. 

18  By contrast, the right to apply for leave to appeal under s 19 of the 

G & A Act confers a right to appeal by leave of this court only from the 

determination of the SAT when constituted by three members.  Section 19 

expressly provides that otherwise there is no appeal from a determination 

of the SAT.  Section 19 also provides that the right to apply for leave to 

appeal from a three-member SAT not including the President will lie to a 

single Judge of this court, whereas the right to apply for leave to appeal 

from a three-member tribunal including the President will lie only to the 

Court of Appeal.  This right to apply for leave to appeal is restricted by 

s 21 of the G & A Act but includes a right to apply for leave in the case of 

an error of fact (s 21(a)(i)) or if there is some other reason that is 

sufficient to justify a review of the determination, so that, by contrast to 

s 105 of the SAT Act, the application for leave to appeal and any ensuing 

appeal is not restricted to a question of law.  Section 19 of the G & A Act 

is part of legislation which deals extensively with the exercise of the 

powers and functions under the G & A Act.   

19  Included in the G & A Act is div 2A, which provides for a review of 

a determination where the SAT is comprised by one member.  This 

includes s 17A providing for a review by a full tribunal at the request of 



[2012] WASC 306  
EM HEENAN J 

Document Name:  WASC\GDA\SMITH_Anita_CaseStudy   (LW) Page 16 

the party aggrieved by any determination of the SAT consisting of one 

member.  Part 7 provides for periodical reviews, some of which may be 

mandatory by the SAT, of any guardianship or administration order or an 

order affecting such an order, and s 86 provides for a review of a 

guardianship order or an administration order by SAT at any time on 

application of designated parties or, under s 87, the application of any 

person. 

20  There is nothing in the G & A Act to specify or require whether any 

particular matter or review should be determined by the SAT sitting as a 

single member or as a three-member tribunal except for s 17A (a review at 

the instance of a person aggrieved) where the review jurisdiction is to be 

exercised by a full tribunal (that is, the SAT constituted so as to consist of 

the President or a Deputy President and two other members).  Save for 

s 17A, in reviews under the G & A Act, the constitution of the SAT is 

determinable by the President under s 11 of the SAT Act, which provides 

that it is not to be constituted by more than three members except that the 

President can specify that it is to be constituted by four or five members if 

it is appropriate to do so in particular circumstances (s 11(2) and s 11(3)) 

or where the SAT is dealing with a decision of a vocational regulatory 

body (s 11(4)) where the SAT is to be constituted by three members. 

21  It follows from these provisions that a decision or a determination 

under the G & A Act (except for a s 17A review at the instance of an 

aggrieved person) may be by a SAT constituted by a single member, even 

in the exercise of its remaining review jurisdiction.  Consequently, there 

are likely to be many decisions or determinations of SAT under the 

G & A Act which are not made by a three-member SAT and which, 

therefore, would not give access to a right to apply for leave to appeal 

under s 19 of the G & A Act. 

22  This specific limitation on the right to apply for leave to appeal from 

a determination of SAT under s 19 of the G & A Act has led the 

respondents to submit that 'otherwise there is no appeal from a 

determination of the SAT' under the G & A Act and, as a consequence, 

there is no access to the more general right to apply for leave to appeal 

under s 105 of the SAT Act.  In this respect, counsel for the second and 

third respondents cite the decisions of this court in G v K [2007] WASC 

319 and SG v AG [2008] WASC 123 in support of their submissions that 

s 19 limits the avenues for leave to appeal from a decision or 

determination of the SAT when exercising jurisdiction under the 

G & A Act. 
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23  G v K is a case in which the applicant for leave to appeal from a 

decision of a three-member SAT panel appointing her daughter as limited 

guardian of her grandson resulted in the appeal being allowed.  This was 

an application for leave to appeal to a single Judge and it is evident that 

Jenkins J considered that the right to apply for leave to appeal existed 

under s 19 and s 21 of the G & A Act on grounds that the SAT had made 

an error of law or fact or both law and fact.  In doing so, her Honour 

rejected a submission of the first respondent that the applicant could only 

seek leave to appeal on a question of law - the basis for that submission 

does not emerge from the reasons of her Honour but, in context, it must be 

regarded as a reference to s 105(2) of the SAT Act.  Her Honour said of 

that submission: 

This was incorrect as the provisions of the Guardianship and 

Administration Act apply, and despite the enactment of the State 

Administrative Tribunal Act 2004 (WA) [8]. 

24  Although her Honour accepted that an error of law or fact would 

provide a basis for the grant of leave to appeal under s 19 of the 

G & A Act, this cannot be taken as any determination that there was no 

scope to apply for leave to appeal, in a suitable case, under s 105 of the 

SAT Act. 

25  SG v AG is a decision by Templeman J on an application for leave to 

appeal brought under s 105 of the SAT Act against a decision made by a 

three-member SAT panel under s 64 of the G & A Act appointing a 

plenary administrator and revoking an enduring power of attorney.  

His Honour granted leave to appeal [45] but ultimately dismissed the 

appeal.  Despite the reference to the appeal being brought under s 105 of 

the SAT Act [1] Templeman J observed at [38] - [40]: 

[38] The appeal is brought under div 3 of the Guardianship Act.  That is 

so, despite the fact that the SAT Act has its own appeal provisions:  

G v K [2007] WASC 319 [8].  This is because the Parliament 

accepted the submission made by the then Chief Justice to the 

effect that the Supreme Court should retain its direct supervision of 

the Tribunal when dealing with matters arising under the 

Guardianship Act, in the exercise of part of the Supreme Court's 

inherent jurisdiction. 

[39] This result was achieved by s 466(1) of the State Administrative 

Tribunal (Conferral and Jurisdiction) Amendment and Repeal Act 

2004 (WA) which preserved the appeal provisions of the 

Guardianship Act by replacing references to the Guardianship and 

Administration Board with references to the Tribunal. 
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[40] Where, as here, the Tribunal is constituted by three members not 

including the President, an appeal lies to a single Judge of this 

court, by leave:  s 19(a). 

26  Accordingly, the implication from this decision is that avenues to 

apply for leave to appeal from a decision of SAT under the G & A Act 

exist both under s 105 of the SAT Act and s 19 of the G & A Act.  Like the 

decision in G v K, the decision in SG v AG involved an application for 

leave to appeal from a decision of a three-member SAT and on grounds 

not restricted to questions of law.  In such cases there would remain 'direct 

supervision of the tribunal' by this court when exercising its appellate 

jurisdiction under s 19 of the G & A Act because the supervision would 

not be restricted only to questions of law.  Nevertheless, 'direct 

supervision' would be confined to decisions or determinations of a 

three-member SAT and not to a decision of a single member SAT which, 

as already explained, could involve decisions of far-reaching significance.   

27  Acceptance of the submissions for the second and third respondent 

that no right of appeal from a decision or determination of SAT made 

under its powers under the G & A Act arises under s 105 of the SAT Act 

would, therefore, mean that there was no avenue to apply for leave to 

appeal to this court from a decision of a single-member SAT.  That would 

not necessarily mean that this court would have no direct supervision over 

such decisions of SAT made under the G & A Act because, by virtue of 

s 3A of that Act, this court retains its powers of judicial review by 

certiorari, prohibition, mandamus, declaration or injunction in respect of 

those decisions.   

28  None of this amounts to a reason to conclude that the right to apply 

for leave to appeal under s 105 of the SAT Act on solely a question of law 

under the G & A Act has been expressly or implicitly removed.  Such an 

avenue of appeal would in many cases provide a simpler procedural 

method of obtaining judicial review by this court than the older forms of 

judicial review.  It would not, at least in most cases, appear to confer any 

wider or narrower power of review.  It would be strange indeed if s 19 of 

the G & A Act were to have the effect of excluding, by implied 

amendment, the power to apply for leave to appeal on a question of law 

from a decision of a single member of SAT.  There is no reason advanced 

to reach such a conclusion, nor is there any evident policy discernible 

from either Act which might lead to any such inference.  The better view, 

therefore, is that two separate avenues to apply for leave to appeal from 

decisions of SAT exercising jurisdiction under the G & A Act may exist 

simultaneously.  These are under s 19 of the G & A Act and s 105 of the 
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SAT Act although, as already explained, there are material differences in 

the content of these and from how the SAT is constituted before they 

apply. 

Practical significance of the nature and origin of right of appeal 

29  The conclusion that two avenues to apply for leave to appeal from a 

determination of SAT exercising power under the G & A Act exist, while 

important and significant in itself, can have little impact on the outcome 

of these current proceedings.  It means that an application for leave to 

appeal can be made from a decision either of a single member or a 

tribunal consisting of three members under s 105 but only on a question of 

law.  It also means that an application for leave to appeal can also be 

brought on grounds of an error of law or fact or both, or acting in excess 

or without jurisdiction, or because there is some other reason that is 

sufficient to justify a review of the determination under s 19, but only 

from the decision of the SAT constituted by three members. 

30  In the event of an appeal brought pursuant to leave granted under 

s 19, the power of the court on the appeal is set out in s 30 of the 

G & A Act, which includes the powers to - 30(1): 

(a) confirm, set aside or vary the determination of the SAT and any 

order made or thing done as a result of the determination; 

(b) substitute a determination that could be made under the Act; 

(c) remit the case for redetermination by the SAT with or without any 

direction to the tribunal; 

(d) exercise any power that the court may exercise on an application 

for certiorari, mandamus, prohibition or habeas corpus; 

(e) make such other orders as it thinks fit including an order for costs. 

31  Consequently, although these powers may only be exercised in 

relation to decisions or determinations of the SAT consisting of three 

members - meaning in the present case the decision or determination 

made on 24 November 2010 at the so-called s 84 review, the powers 

under s 30(1)(b) and (d) would allow this court to set aside, vary or quash 

the orders made by the single member tribunal which were then the 

subject of application or review to the three-member tribunal.  These 

include the orders of Dr Stepniak of: 

• 5 February 2010 



[2012] WASC 306  
EM HEENAN J 

Document Name:  WASC\GDA\SMITH_Anita_CaseStudy   (LW) Page 20 

• 17 March 2010 (made in absentia) 

• 6 August 2010 (the application to rescind previous orders be 

dismissed) 

• 13 August 2010 (the refusal of the application for Dr Stepniak to 

be disqualified or recused from hearing the matter) 

32  Similarly, the right to seek leave to appeal under s 105 of the SAT 

Act also means that any or all of the foregoing decisions, being those of 

the single-member tribunal constituted by Dr Stepniak or the 

three-member tribunal which convened on 23 September 2010 and which 

resumed and made orders on 24 November 2010, may be the subject of a 

decision of this court under s 105(9), namely to: 

(a) affirm, vary or set aside the decision of the tribunal; 

(b) make any decision that the tribunal could have made in the 

proceeding; or 

(c) send the matter back to the tribunal for reconsideration, either with 

or without the hearing of further evidence, in accordance with any 

directions or recommendations that the court considers appropriate 

and, in any case, make any order the court considers appropriate 

as prescribed by s 105(9) of the SAT Act, as already stated, but only if the 

appeal is brought on a question of law. 

Leave to appeal 

33  As earlier noted, any rights of appeal to this court from a decision of 

SAT, whether pursuant to s 19 of the G & A Act or s 105 of the SAT Act is 

only by leave (s 19 to s 22 of the G & A Act and s 105(1) of the SAT Act).  

I have already noted that leave to appeal on all the grounds specified in 

the original notice of appeal was granted by Hall J on 19 May 2011 and 

that I gave leave to amend the notice of appeal on two subsequent 

occasions.   

34  This is because there is a real or significant argument to be put on the 

questions of law raised and that there is a sufficient doubt about them to 

justify the grant of leave to appeal - see Secretary Department of Premier 

and Cabinet v Hulls [1999] 3 VR 331 [16] and Paridis v Settlement 

Agents Supervisory Board [2007] WASCA 97; (2007) 33 WAR 361 [17], 

and it is in the interests of justice that there should be a grant of leave:  

Chin v Legal Practice Board of Western Australia [2009] WASCA 117 
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[12] and Town of Cottesloe v Multiplex (Marine Parade) Pty Ltd [2007] 

WASCA 113 [15]. 

35  However, there seems to have been an impression that the 

application for leave to appeal and an associated question of whether the 

appellant was a person under a disability were to be treated as subject to 

final determination.  This at least is the position of the second respondent 

as set out in its written submissions [66].  This relies on the decision 

which I gave on an interlocutory application in S v State Administrative 

Tribunal of Western Australia [2011] WASC 319 [21].  It is indeed the 

case that in the course of that decision I referred to the application then 

pending by Ms S as an application for leave to appeal and proceeded on 

the footing that the application for leave to appeal remained to be 

determined.  In fact, by the date of that decision, 25 October 2011, leave 

to appeal by Hall J, as already noted, had already been granted.  The true 

position is that, by then, leave had been granted and leave to amend the 

proposed grounds of appeal was later given.  So the present hearing must 

proceed and be determined on the footing that leave to appeal has been 

granted. 

Must the appellant have a next friend? 

36  The questions of whether there should have been a grant of leave to 

appeal and whether the appellant is competent to pursue this appeal rest 

not on the proposed merits of any of the grounds of appeal but on 

submissions by the respondents that because of the orders already made 

by SAT Ms S is a 'represented person' who, because of the provisions of 

O 70 r 1 of the Rules of the Supreme Court 1971 (WA), is a person under 

a disability and who, by r 2 of that order, may not bring or make a claim 

in any proceedings except by a next friend.  The objection was that in 

these proceedings Ms S is attempting to appeal on her own behalf without 

a next friend.  I adverted to the issues which arose as a result of this 

submission and the special circumstances of this case in S v State 

Administrative Tribunal of Western Australia [8] - [21] and referred to a 

number of applicable authorities of which Fry v Fry (1889) 15 P D 25 

appeared to deal with a situation closest to that under present 

consideration.  My ultimate conclusions are contained in [18] - [21] where 

I observed: 

In Fry v Fry (1889) 15 P D 25 an order had been made under a rule of 

court appointing a guardian ad litem to a person alleged to be of unsound 

mind who sought to commence proceedings for a declaration that her 

marriage with the respondent was null and void on the ground that at the 

time of the marriage ceremony the applicant was of unsound mind and 
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incapable of entering into the marriage contract.  Butt J set aside that order 

on the application of Mrs Fry and upon medical evidence adduced by her 

denying the allegation of incapacity on the basis that such an order ought 

not be made where there is a bona fide and substantial dispute as to the 

insanity of the party. 

At least at this initial stage of the application for leave to appeal and where 

Ms S is appearing by counsel I consider that the question of whether or not 

she is disabled from bringing proceedings in her own name should be 

regarded as remaining a contentious issue and that it is the purpose of this 

application, and of any appeal if leave is granted, to decide whether or not 

that is so.  The decision now under challenge that she is a disabled person 

should not, therefore, be treated in itself as a basis for obliging her to 

appear in these proceedings through the appointment of a next friend.  If, 

as the proceedings develop, the situation as to Mrs S's alleged disability 

becomes the subject of further evidence or her conduct at the proceedings 

leads the court to the conclusion that she is under a disability then, at an 

appropriate time, it may be necessary to revisit this question.  Otherwise, 

these proceedings should continue in the ordinary way. 

In this respect the situation can be compared with the position of a person 

who has been declared a vexatious litigant and then institutes an 

application for leave to appeal against that decision without seeking or 

obtaining leave to commence any appeal proceedings under s 6 of the 

Vexatious Proceedings Restriction Act 2002 (WA).  Such a person has 

been permitted to institute such an appeal notwithstanding the declaration 

that he or she is a vexatious litigant because it was that very decision 

which was contended to be wrong - Shaw v McGinty [2006] WASCA 231 

and Bride v Commonwealth Bank of Australia [No 2] [2007] WASCA 

225. 

The approach which the court should take in this instance is to treat this 

application for leave to appeal in the same way as the original application 

before SAT under the Act; that is, by treating the question of whether or 

not Ms S is a person under a disability as still subject to final 

determination and, for that reason, to allow her to bring the application in 

her own right.  I will allow the proceedings to continue as presently 

constituted.   

37  The appeal has continued on that basis. 

38  Since then there has been no further evidence adduced which casts 

any adverse shadow against Ms S's mental capacity or her ability to 

represent herself in these proceedings.  Counsel for the respondents have 

relied upon the materials in evidence before SAT to support the decisions 

of SAT that a guardian and an administrator for Ms S were rightly 

appointed.  There has, by leave, been further evidence adduced for Ms S 

from a psychiatrist who has examined her and reviewed the papers since 
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the decisions of SAT, but that evidence supports her capacity to conduct 

her affairs and financial responsibilities in person and does not provide 

any basis for the respondents' proposition that she is in need of the 

appointment of a guardian or administrator or that she should be classified 

as a represented person.  There has been nothing in the conduct of these 

proceedings by or on behalf of Ms S which casts any different light on 

that position. 

39  Nevertheless, on the footing that she was a represented person by 

virtue of the appointments of the guardian and administrator made by 

SAT, which are under challenge, the third respondent continued to submit 

that Ms S is not competent to conduct these proceedings without the 

appointment of a next friend. 

40  The third respondent submitted that RSC O 70 r 2 is authorised by 

the powers conferred by s 16 and s 23 of the Supreme Court Act 1935 

(WA), namely the power to make provision for representation and 

protection of the interests of infants and disabled persons:  Jones v 

Moylan (1997) 18 WAR 492, 496; Cadwallender v The Public Trustee 

[2003] WASC 72 [49]; and Allregal Enterprises Pty Ltd v Carpaolo 

Nominees (No 2) [2009] WASCA 55 [16] and that O 70 needs to be read 

and applied having regard to the nature and purpose of the jurisdiction 

rather than as a code - Cadwallender by his next friend Cadwallender v 

The Public Trustee [31].  On this basis it was urged that a represented 

person such as the appellant should be treated as a person under disability 

for the purposes of the rule.  The third respondent's submissions continue 

with the proposition that a judge cannot dispense with the requirements of 

the rules unless the rules confer a power to do so:  Doyle v 

Commonwealth (1985) 156 CLR 510; [1985] HCA 46, 518 and Allregal 

Enterprises Pty Ltd v Carpaolo Nominees Pty Ltd (No 2) [2009] 

WASCA 55.   

41  Doyle v Commonwealth is a case dealing with the question of 

whether or not, despite provision in the rules of court to the contrary, a 

judge is justified in making an order for commitment for contempt of 

court upon a contemnor in the absence of personal or substituted service 

of the notice of motion for committal.  The court decided unanimously 

that no such inherent power existed in view of the rule which required 

service of such a notice of motion upon the alleged contemnor.  Allregal 

Enterprises is much closer to the present position in that Pullin JA held 

that a person, who had been subject to a representation order under the 

G & A Act, must be regarded as a person under a disability and as such 

unable to bring proceedings otherwise than by a next friend or to defend 
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otherwise than by a guardian ad litem.  In that case Mrs Farrell was 

applying for a stay of a judgment of a Master for a money sum due under 

a mortgage pending the hearing of an appeal against that judgment.  There 

were reasons, described by Pullin JA, why there appeared to be a doubt 

over whether or not Mrs Farrell was in fact a person under a disability 

because of want of capacity and there was scope for that question to be 

determined by evidence or enquiry if necessary but for various reasons 

that was not possible in the Allregal case.  Pullin JA took the existence of 

the guardianship order made some years before as being determinative of 

Ms Farrell's status as a person under a disability and refused to allow her 

to maintain the application or the appeal in her own name.  With respect, I 

agree with the approach followed by Pullin JA in that case but the present 

case can be distinguished on the basis that the entire question of whether 

or not a representation order should ever have been made in respect of 

Ms S, thereby classifying her as a person under a disability, is the point of 

the present appeal.  For reasons set out in my earlier decision, I do not 

consider that, where she maintains that order should never have been 

made, the existence of the order which is the subject of the appeal should 

be allowed to prevent her from exercising a statutory right to apply for 

leave to appeal and to appeal if leave is granted.   

42  The third respondent went on to submit that in the present case RSC 

O 70 may not apply or may be inappropriate to the particular 

circumstances of this case:  TK, PB and LS v Australian Red Cross 

Society (1989) 1 WAR 335 and that the court retains a discretion even 

without compliance with O 70 r 2 to allow the appellant to bring these 

proceedings in her own name:  Cooper v Dummett [1930] 2 WN 248.  

TK, PB and LS v Australian Red Cross Society is a case dealing with an 

inherent jurisdiction of the court to dispense with the requirement that an 

action commenced by a claimant by writ should disclose the plaintiff's 

name.  The three plaintiffs were haemophiliacs so that the disclosure of 

their names to the community in general would be likely to cause them 

substantial prejudice and ostracism which could exacerbate their medical 

conditions.  Malcolm CJ held that in wholly exceptional circumstances the 

court could dispense with the requirements for the plaintiffs to disclose 

their names and that the rules, while having the force of law as rules of 

practice and procedure, cannot confer, take away, alter or diminish any 

existing jurisdiction.   

43  Counsel for the appellant relied upon TK, PB and LS v Australian 

Red Cross Society for the proposition that the rules do not confer or 

remove any jurisdiction of the court and further submitted that RSC O 1 

r 3A provides that the inherent power of the court to control the conduct 
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of the proceedings is not affected by the rules of the court.  That rule was 

introduced in 1996.  There was no extensive argument on that submission 

and it was not addressed by counsel for either respondent, but the rule 

does recognise an inherent power such as referred to in TK, PB and LS v 

Australian Red Cross Society and it does acknowledge that that inherent 

power is not restricted by other rules, including O 70 r 2.  It seems that 

Pullin JA in Allregal was not referred to RSC O 1 r 3A but nevertheless 

was able to resolve that case by identifying a power to appoint another 

person as next friend or guardian.  For reasons set out in my earlier 

decision on this point, that possibility is not open in the present case.  I 

consider that O 1 r 3A does recognise a power to proceed with the 

litigation as presently constituted.   

44  There were further submissions on behalf of the appellant that a strict 

and literal interpretation of O 70 r (3) and r (4) would render entirely 

nugatory appeal rights under the G & A Act in a case such as the present 

and would prevent a person protesting that they had wrongly been 

declared to be in need of representation by obtaining access to the 

statutory right of appeal.  This led on to a further submission that O 70 r 2, 

insofar as it applies to appeals under the G & A Act, such as the present, 

could be determined to be ultra vires the rule-making power under the 

Supreme Court Act on the basis that it would, in effect, take away or 

render ineffective a statutory right of appeal.   

45  A further submission from the appellant was that the RSC O 70 

should be carefully construed so as to fall within the scope of the 

rule-making power in a way which would not allow the rule to amend or 

to modify statutory rights, such as rights of appeal:  Fletcher (as trustee 

of the Brian Fletcher Family Trust) v St George Bank Ltd [2010] 

WASC 75 [21].  Fletcher's case concerned a contested application to 

amend a statement of claim to introduce causes of action which, at the 

time of the application, would be statute barred if no proceedings had 

already been commenced alleging the same facts or substantially the same 

facts in respect of which the new cause of action relied.  It concerned the 

principle in Weldon v Neal (1887) 19 QBD 394 and the provisions of RSC 

O 21 r 5 which provided that such an amendment may be allowed 

notwithstanding the expiry of any relevant period of limitation in certain 

circumstances.  Consideration of those principles led Martin CJ to observe 

[21]: 

The Rules of the Supreme Court must, of course, be construed so as to be 

consistent with the Limitation Act.  The judges of the court do not have the 

power to promulgate rules of court which would amend or modify the 
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operation of laws enacted by the Parliament.  It follows that the Rules of 

the Supreme Court should be construed so as to fall within the scope of the 

rule making power conferred upon the judges, which does not extend to 

the amendment and modification of the substantive law to be applied by 

the court. 

46  In a case such as this I consider that an indiscriminate interpretation 

of O 70 r 2 to prevent Ms S from bringing this appeal, except by a next 

friend, in circumstances where she strenuously maintains that she was 

wrongly found to be  a person in need of representation orders, would 

substantially diminish or encroach upon the statutory rights of appeal 

which I have already identified.  This is another way of reaching the same 

conclusion which I expressed in the interlocutory decision [2011] WASC 

319 of 23 November 2011.  I therefore confirm that the court can and 

should allow the present appeal to be pursued by Ms S in her own name 

and in person. 

Parens patriae jurisdiction 

47  Counsel for the third respondent made extensive submissions 

regarding the inherent jurisdiction of this court to exercise the 

parens patriae jurisdiction of the crown or the state.  This, it was 

submitted, is expressly recognised by s 16(1)(d)(ii) and s 23 of the 

Supreme Court Act 1935 - Morris v Zanki (1997) 18 WAR 260, 285; 

Jones v Moylan (1997) 18 WAR 492, 496; Director-General v T'Hart 

(2003) 27 WAR 185; [2003] WASCA 110 [11]; and Minister for Health 

v AS  [2004] WASC 286 [16].  Counsel further submitted that in the 

absence of clear and unambiguous language providing for the abolition or 

suspension of the parens patriae jurisdiction it must be presumed to 

continue in force:  Carseldine v Director of Department of Children's 

Service (1974) 133 CLR 345, 351 and Director-General v T'Hart [37].  

In this respect, it has already been noted that s 3A of the G & A Act 

provides that nothing in that Act affects the inherent jurisdiction of this 

court.  Accordingly, so the third respondent submitted, notwithstanding 

the provisions of the G & A Act this court remains vested with the parens 

patriae jurisdiction as part of its inherent jurisdiction. 

48  The parens patriae jurisdiction extends to all those persons who are 

not able to care for themselves (Department of Health and Community 

Services (NT) v JWB and SMB (Marion's case) (1992) 175 CLR 218; 

[1992] HCA 15, 258 - 259) and it extends to the interests of infants, 

persons disabled because of unsoundness of mind or other reasons, to 

unborn interests contingently affected by trusts, wills or other dispositions 

of property, to the devolution of property in case of intestacy, to the 
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welfare and guardianship of interests and to the protection of charitable 

trusts and charities - Cadwallender v The Public Trustee [2003] WASC 

72 [27].  The submissions further proceeded to the effect that the scope of 

the parens patriae jurisdiction has not been and cannot be defined 

(Marion's case, (258); and that it is important to appreciate the broad 

nature of the jurisdiction and its capacity to respond to any necessitous 

circumstances involving persons unable, for reasons of disability, to care 

for themselves. 

49  In my earlier decision [2011] WASC 319 I observed at [11] that I 

was not satisfied that this is a case in which the parens patriae jurisdiction 

can or should be invoked.  This is because the appellant is seeking to 

exercise statutory rights of appeal expressly conferred under the 

G & A Act and the SAT Act allowing review, in one case, in relation to 

errors of fact and law and, in the other, only on questions of law, of the 

decisions of SAT made in Ms S's proceedings.  It was not suggested, and 

on this occasion there is therefore no reason to consider the possibility, 

that there might exist some parallel jurisdiction of this court deriving from 

the parens patriae jurisdiction to determine how the proceedings before 

SAT relating to Ms S should have been resolved or, for that matter, to 

consider the questions arising in them afresh.   

50  Rather, I consider that the correct approach is to treat the G & A Act 

as an example of the legislature exercising its power to provide for the 

interests, protection and welfare of disabled persons or persons in need of 

guardianship or administration orders in the manner best suited to cater 

for their requirements and to establish a tribunal, and rights of review, to 

deal with applications concerning the interests of such persons.  In terms 

of broad analogy, the legislation can be compared with certain provisions 

in the Trustees Act 1962 (WA), the Young Offenders Act 1994 (WA) and 

other pieces of legislation in which a legislative regime and policy has 

been specifically devised to care for persons, or categories of persons, in 

need of special care and protection.   

51  I accept the submission that the G & A Act has not excluded the 

jurisdiction in this court to make appropriate orders for persons under 

disability or in need of protection, such as, for example, controlling the 

proceeds of a judgment for damages recovered by an infant pending the 

attainment of his or her majority (see O 70 r 10 and r 11) but, as I have 

already said, I see no implication in the present case that there has been, 

or could be, any resort to that jurisdiction in the form in which the current 

proceedings have followed.   
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52  However, this does not mean that principles and approaches deriving 

from the parens patriae jurisdictions have no place in the determination of 

an appeal like this.  The submissions of the third respondent include 

submissions that the parens patriae jurisdiction must be exercised in the 

best interests of the protected person:  Re E (1987) 31 DLR (4th) 1; 

[1986] CLB 566, 28 and A v A Health Authority; J A Child, Re (Fam D) 

[2002] 3 WLR 24; [2002] EWHC 18 (Fam) [43] and further that the 

parens patriae jurisdiction is one that is always exercised with great 

caution:  VJC v NSC [2005] QSC 68 [13].  I consider that it is correct to 

say that any court or tribunal exercising original, review or appellate 

jurisdiction under the G & A Act should approach the performance of its 

jurisdiction with those principles in mind.  Indeed, as already noted, the 

G & A Act s 4 enumerates these and associated principles which must be 

observed when dealing with proceedings commenced under this Act.   

53  So the presumptions of independence referred to in s 4(3) are the 

starting point in any proceedings; the principle that the least intrusive 

form of order should be made is to be found in s 4(4), s 4(5) and s 4(6).  

The need to act in the best interests of any represented person or a person 

in respect of whom an application is made and to seek to ascertain his or 

her views and wishes are likewise to be found in s 4(2) and s 4(7).  

Similar approaches, adapted as the circumstances may require, have long 

been the foundation of the exercise of the parens patriae jurisdiction and, 

to that extent, there are consistent and analogous approaches to be 

followed by any court or tribunal exercising jurisdiction under the 

G & A Act or, in the case of this court, exercising the parens patriae 

jurisdiction.  An example of this is the rule that a person under disability 

should not be taken to have made any implied admission in a pleading 

simply because of the absence of an express traverse of an allegation 

made by an opponent - RSC O 70 r 8. 

54  These principles, long established and well understood, need no 

further elaboration.  However, they need to be applied and considered in 

the light of certain submissions by the second respondent that, at various 

phases of the proceedings before SAT, Ms S did not adduce evidence of 

her own; cross-examine certain witnesses; or seek to adduce expert 

medical evidence and that later, when she was legally represented, her 

counsel, who had only been very recently instructed and who had not had 

access to documents in the possession of SAT and of which discovery and 

inspection had been demanded, elected, on some occasions, to proceed 

with the hearing rather than to accept an adjournment offered by the 

tribunal which, at least so it would appear, he feared would cause further 

delay and hardship to Ms S. 
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Original and review jurisdiction of SAT 

55  Any matter in which SAT has jurisdiction comes within either its 

original jurisdiction or its review jurisdiction (SAT Act s 14).  The original 

and review jurisdictions are respectively described by s 15 to s 18 of the 

SAT Act.  A review hearing is to be a hearing de novo not confined to 

matters that were before the decision-maker that may involve the 

consideration of new material, whether or not it existed at the time the 

decision being reviewed was made and the purpose of the review is to 

produce the correct and preferable decision at the time of the decision 

upon the review - s 27 of the SAT Act.  Extensive powers of SAT on 

review are set out in s 29(3) which include the power to affirm or vary the 

decision under review, to set aside and to substitute the review tribunal's 

own decision, or to send it back for reconsideration and, in any case, to 

make an order which the review tribunal considers appropriate.  The 

member or members of the SAT who are to sit when it is exercising 

jurisdiction is or are to be as specified by the President (s 11(1)) but a 

member is not allowed to sit as a member of the SAT or to perform any 

function as a SAT member in relation to a matter in the tribunal's review 

jurisdiction if that person was: 

(a) the decision-maker in relation to that matter; or 

(b) a member of the body that was the decision-maker in relation to 

that matter. 

56  There is also a part of the G & A Act (pt 7 s 84 - s 90) dealing with 

periodical reviews of guardianship or administration orders at regular 

intervals or in the event of certain specified eventualities.  The powers of 

the SAT on such pt 7 reviews are set out under s 90 and include the power 

to amend the order earlier made, to revoke it or to substitute another order.  

However, somewhat confusingly, 'reviews' under pt 7 of the G & A Act 

are conducted in SAT's original jurisdiction (s 90(2)) and, consequently, 

the prohibition contained in s 12(7) of the SAT Act forbidding a SAT 

member to act in the exercise of the tribunal's review jurisdiction if that 

member was the decision-maker in relation to the matter or a member of 

the body that was the decision-maker in relation to that matter does not 

apply.  This is significant in the present instance because submissions 

have been received that Dr Stepniak was ineligible to sit in the review 

proceedings ostensibly conducted under s 84 because the true character of 

that 'review' in substance included a demand for a review under s 17A of 

the G & A Act.  There are other grounds upon which the applicant has 

submitted that Dr Stepniak should not have participated in that hearing 
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which rely on submissions of bias and reasonable apprehension of bias, 

but they raise distinct issues which will be dealt with separately. 

57  Furthermore, the SAT may not, in its original jurisdiction, hear a 

question which amounts to review.  In Hartwig v Builders Registration 

Board of Western Australia [2009] WASCA 138 [26] Wheeler JA said, 

with whom Pullin and Buss JJA agreed: 

The SAT Act divides the jurisdiction of SAT into ordinary and review 

jurisdiction.  The BRA (the Builders Registration Act) recognises and 

reinforces that distinction in s 14 and s 41.  It appears to me that the better 

view, therefore, is that it is not open to SAT, in the course of a disciplinary 

proceeding in its original jurisdiction, to determine the question which 

might have been, but was not, the subject of review proceedings in its 

review jurisdiction.  It may also be arguable that, in its disciplinary 

jurisdiction, it is the failure to comply with an order protective of 

consumers, regardless of the 'validity' of the order, which is the 'mischief' 

of which s 13(1)(db) of the BRA is directed.  In that case, a collateral 

challenge to the validity of the order would be irrelevant. 

58  This means that at the s 84 'review' hearing of SAT (in its original 

jurisdiction) the three-member SAT had no power to exercise any form of 

review jurisdiction over the decisions of 5 February 2010 which Ms S was 

seeking. 

59  However, it does not follow from this that the SAT, in the exercise of 

its full review jurisdiction, may not exercise a power available under its 

original jurisdiction, at least in relation to proceedings under the 

G & A Act.  Indeed, the powers of the SAT on review enable it to vary or 

confirm the decision under review or to make such decision as should 

have been made on that occasion (see s 29) which confirms that on review 

the power to make a decision which could or should have been made at 

first instance exists. 

60  Under the G & A Act s 17A an aggrieved person may request the 

President to arrange for a full tribunal to review the determination.  At any 

such instance, the powers then exercised by the full tribunal will be an 

exercise of the review jurisdiction. 

First decision - single member SAT 5 February 2010 

61  The prelude to the application to SAT was that Ms S had been 

admitted to the Bentley Hospital [in] October 2009 and was then an 

inpatient.  By application of 22 December 2009 Ms P, the social worker at 

Bentley Hospital, sought the appointment of a guardian and administrator 

for Ms S.  The application form alleged that she had 'impaired executive 
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functioning' but not intellectual disability, psychiatric disability or 

dementia.  It recorded that the patient had been assessed by a clinical 

psychologist, Ms C, and by a psycho-geriatrician, Dr KW.  It asserted that 

her decision-making capacity was affected in that she was unable to make 

decisions in relation to her home repairs and living arrangements.  The 

application form, completed in handwriting by Ms P, addressed the 

following two questions: 

• Why does the person need an administrator? 

Ms S's house is in a dilapidated state with no electricity, fallen ceilings, 

broken doors and windows.  There is a huge amount of clutter within the 

house and in the grounds.  Ms S has not been able to organise rewiring of 

the house and fixing the many problems identified. 

• What attempts have been made to solve the issues less formally? 

Discussed with Ms S options available.  Offered to contact shire on her 

behalf.  Attempted to ascertain if she could afford to fix house financially.  

Asked permission to discuss issues with her friends/neighbour.  Ms S 

refused to discuss any of the above, stating that she would sort it out 

herself. 

62  Ms P asserted that the Public Trustee should be appointed to manage 

Ms S's financial affairs.  The application form disclosed that it was 

believed that she received a full single-rate aged pension of about $570 

per fortnight.  There were no details of her other financial circumstances 

or expenses.  The application was made on an urgent basis, with the 

explanation that: 

Ms S had been in hospital since [suppressed] October 2009 and cannot be 

discharged as her home is unfit for habitation.  No progress can be made as 

she refuses to discuss any option or take any action.  Her property is at risk 

as it cannot be secured and she states that she has been burglared last 

week. 

63  The application was accompanied by a document entitled 'Doctor's 

Guide' which appears to be a standard three-page SAT form containing 

questions to be answered, including boxes to be ticked.  It was signed by 

Dr T on [suppressed] December 2009.  Dr T was then a junior medical 

practitioner on the staff of Bentley Hospital.  In this form Dr T stated that 

she had known Ms S since [suppressed] October 2009 (that is, for the 

period of a little more than two months that the patient had been in 

Bentley Hospital) and had last seen her on [suppressed] December 2009.  

She came to know her in her capacity as a hospital medical officer.  Under 

a box headed 'Medical Assessment' and in answer to the question whether 



[2012] WASC 306  
EM HEENAN J 

Document Name:  WASC\GDA\SMITH_Anita_CaseStudy   (LW) Page 32 

the person has any impairment of his/her cognitive ability or mental 

function the 'Yes' box was ticked with the remark 'mild cognitive 

impairment impaired executive functioning'.  This was first noticed on 

8 October 2009 and was said to be static.  Dr T then wrote: 

Ms S has limited insight into her living and financial arrangements.  Her 

decision making ability is impaired and her judgments are poor and not 

well thought out.  This is unlikely to improve. 

64  In a further box in the questionnaire dealing with capacity, Dr T 

ticked a box saying that Ms S was capable of making reasonable decisions 

now in relation to her personal health care but she simultaneously ticked 

another box in relation to the same question that she was not sure.  In 

relation to a question whether the person could make reasonable decisions 

now in relation to a living situation, Dr T ticked the box 'No, incapable' 

and finally, in relation to the question whether the person could make 

reasonable decisions now in relation to financial affairs, Dr T ticked the 

box 'No, incapable'.  In that same section of the form the reporter was 

asked whether she was 'aware of any other reports which may assist the 

tribunal (particularly ACAT assessments, mental status tests or 

psychological reports), and please specify and/or attach copies'.  The 

answer given was 'Report by Dr KW, psycho-geriatrician'. 

65  At this point, it is necessary to note that counsel for Ms S on the 

present application has pointed out that no written report from Dr KW 

about Ms S's condition was in existence at the time of Dr T's report and no 

record of any such report has ever been produced since.  A later report 

from Dr KW considered at the hearing of three-member SAT on 

24 November 2010 was first obtained on 21 September 2010 and, for 

present purposes, is significant for two reasons.  It confirms that there was 

no earlier report from Dr KW in existence at the time SAT was first 

considering Ms P's application and, second, it is entirely equivocal about 

Ms S's lack of mental or management capacity and suggests that if there 

were to be any concerns about her abilities in those respects a detailed 

medical opinion should be obtained.   

66  In the same pro forma report to SAT of 22 December 2009, in a box 

dealing with questions of capacity to make an enduring power of attorney, 

Dr T ticked a box that she considered Ms S was then incapable of 

executing a valid enduring power of attorney (EPA) and that to her 

knowledge she had not executed an EPA.  Dr T's further responses to this 

form included ticking boxes to the effect that it would not be detrimental 

for Ms S to attend the hearing and that there was no reason to consider 

that attending would not be in her best interests.  Dr T also ticked a box 
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(one of three) asserting that because of the person's disability at the 

hearing the person is likely to make a limited contribution.  Finally, this 

form included boxes which were ticked to the effect that Ms S speaks 

English and is independently mobile. 

67  Another pro forma document submitted to SAT for this application 

was the 'Primary Carer and Social Worker Guide', running to two pages, 

and apparently completed by the social worker, Ms P, on 21 December 

2009.  Again the format of the document consists of a series of boxes for 

brief, pithy answers by the author.  This form addressed five separate 

headings as follows: 

1. Background 

• Back pain, falls, deteriorating mobility 

• Came from home 

• Dr SM, Geriatrician, Bentley Hospital 

• Dr KW, Psycho-Geriatrics, Bentley Hospital 

• Dr T, RMO (resident medical officer) Bentley Hospital 

2. Family and Other Significant People 

• Never married 

• No know details of siblings.  Estranged.  Brought up by 

foster parents. 

• Friends, DA (phone number). EL (phone number), ST 

(phone number) 

• Neighbour:  TP (phone number) 

• All friends and neighbour visit regularly, are supportive of 

her and concerned about her living arrangements.  

However they are not prepared to confront her and wish to 

be able to remain friends, and supportive. 

3. Mental state  

• Not confused. 

• Able to follow instructions. 

• Does not get lost. 
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• Able to converse sensibly except where her house is 

concerned 

• All visitors very concerned about her living arrangements. 

4. Assessment 

• Seems to be able to manage day to day budgeting 

decisions. 

• Unable to make reasoned decisions regarding house 

maintenance, renovation/demolition/sale. 

• Personal, health and financial safety at risk because of 

inability to  make reasoned decisions. 

5. Recommendation 

• Ms S requires a Guardian to assist her in making decision 

regarding where she will reside. 

• She also needs an Administrator to manage her financial 

affairs. 

• In view of her inability to make reasoned decisions, 

Guardian and Administrator would need to have plenary 

powers. 

68  Another document in the record of proceedings before SAT is a copy 

of an enduring power of attorney made by Ms S on 21 January 2010 

appointing her friend, Ms L, as her sole attorney.  This was made pursuant 

to s 104 of the G & A Act and had the effect of granting an enduring 

power of attorney under that Act.  It was signed as a deed by Ms S and 

witnessed by Dr M, a physician at Bentley Hospital, and also by Ms P, the 

social worker at Bentley Hospital.  It is endorsed with an acceptance of 

the appointment as enduring attorney by Mrs L dated 21 January 2010.  

The apparent inconsistency between the witnessing of this EPA by Dr M 

and Ms P on 21 January 2010 and the observation in the Doctor's Guide 

signed by Dr T on 22 December 2009 that she was incapable of making a 

valid EPA is striking. 

69  Then follows a facsimile transmission from Ms P to a person by the 

name of R at SAT dated 1 February 2010.  That annexes a manuscript 

letter by Ms S dated 21 January 2010 addressed 'to whom it may concern', 

recording that Ms S authorises Ms L to manage her affairs, including the 

selling of her property at [suppressed] Bentley, and recording that she is 

prepared to accept hostel care, preferably at [suppressed] in the Bentley 
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area.  Ms S's signature appears to be witnessed by DPA (another old 

friend) and it carries the endorsement by Mrs L that she is prepared to 

honour all of the above for her friend, Ms S.   

70  Also enclosed was a letter from Mrs L addressed to the SAT, 

received on 1 February 2010, in which Mrs L describes herself as a 

long-time friend of Ms S, having known her for over 50 years and being a 

close part of her family.  In this Mrs L describes Ms S as having a sad and 

difficult life and that recently everything had become too difficult for her 

to manage, resulting in her initial reaction to ignore official letters, hoping 

that it would all go away.  The letter concludes by saying Ms S had 

confided in Mrs L and asked Mrs L to help her, and that she, Mrs L, was 

prepared to act as [her] guardian and administrator 'to find a nice hostel to 

live in and help her sell her property'. It recorded that she had already 

received an EPA from Mrs L. 

71  Then, by another facsimile from the Bentley Hospital to R at SAT on 

4 February 2010, Ms P enclosed a further letter from Mrs L dated 

3 February 2010 withdrawing her offer to act as guardian.  In a careful 

and thoughtful letter, Mrs L said that it would be essential for her to have 

[Ms S's] complete trust and, as this was not forthcoming, it would be too 

stressful and difficult a task for her to handle at her time of life and that 

she therefore withdrew her application for guardianship. 

72  The hearing of the P application for the appointment of a guardian 

and administrator took place before Senior Sessional Member 

Dr D Stepniak at SAT on 5 February 2010.  A 37-page transcript of the 

hearing is part of the evidence before this court.  Ms P appeared in person 

as applicant.  Also present were Ms M, an old friend of Ms S, together 

with Mrs L and Mr P, her neighbour of 20 years and a friend.  Sitting at 

the back of the meeting room were Ms A and Ms R from Advercare 

(present as an observer).  Also appearing was Ms B from the Office of the 

Public Advocate. 

73  In the course of an introductory address by Dr Stepniak it was 

recorded that the SAT had already received evidence or documents which 

he had read comprising: 

The application - A report from Dr T - A further social worker report (an 

apparent reference to the 'Primary Carer and Social Worker Guide' from 

Ms P) 

74  In this introduction Dr Stepniak referred to Dr T as citing a report 

from Dr KW, a psycho-geriatrician, in support of her conclusions - this is 
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a reference to what is now conceded to be a non-existent report by 

Dr KW. 

75  There was no legal representation for Ms S and there does not appear 

to have been any enquiry made as to whether or not she needed or desired 

to have legal representation, althought the power exists for the SAT to 

direct the executive officer to apply on behalf of the person concerned for 

legal aid under the Legal Aid Commission Act 1976 - cl 13(4) of sch 1 to 

the G & A Act.  

76  There then followed a dialogue between Dr Stepniak and Ms S in 

which the appellant steadfastly maintained that she was not in need of a 

guardian or administrator and could look after herself.  This dialogue 

expanded into a discussion also involving Mrs L and Mr P.  This then 

flowed into a discussion with Ms P and Ms M and also Ms B with further 

contributions from Mrs L and Ms S.  The whole hearing proceeded in this 

form of dialogue of unstructured interventions.  There appears to have 

been very little, if any, attention given to whether all or any part of these 

contributions constituted evidence before SAT or whether the dialogue 

consisted principally of submissions, comment or suggestions as to how 

Ms S's needs, to the extent that they might be regarded as existing, could 

best be satisfied.  Significantly, at no point was any individual person 

asked or required to give evidence in the sense of formally being invited 

to give an account of material facts bearing on the issues to be decided in 

the application.  Dr T, the author of the 'Doctor's Guide', was not called or 

present.  Dr KW, the alleged author of the non-existent report, was not 

called or present nor was any report from him produced.   

77  Ms P, the applicant and the author of the 'Primary Carer and Social 

Worker Guide' was not formally asked to give evidence, although she did 

participate in the unstructured dialogue that I have mentioned.  Ms S was 

not asked, invited or told that she could give evidence and did not do so 

except to the extent that she participated in the dialogue.  She was not told 

of her right, and she had no opportunity, to cross-examine any of the 

persons whose reports or contributions were taken into account by the 

SAT member - not only because none of them was called as a witness but 

because the hearing was conducted in such a way that gave no recognition 

to the right to give evidence personally or to cross-examine.   

78  Under s 32(6)(c) SAT Act one of the obligations upon the SAT is to 

take measures that are reasonably practicable to ensure that the parties 

have the opportunity in the proceeding: 
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(i) to call and give evidence 

(ii) to examine, cross-examine or re-examine witnesses and 

(iii) to be heard or otherwise have their submissions 

considered. 

79  Section 32 also provides that SAT is bound by the rules of natural 

justice except to the extent that the SAT Act or the enabling Act 

authorises, whether expressly or by implication, a departure from those 

rules.  Part of the rules of natural justice requires the specification and 

disclosure of the evidence or material to be relied upon for the relief 

which an interested party is opposing and to have an opportunity to make 

submissions and adduce evidence to advance the case of that party or to 

oppose the case of the opponent.   

80  None of the 'evidence' before the SAT on 5 February 2010 was taken 

or verified by oath or affirmation, although the SAT has the powers to call 

any person to give evidence and to examine any witness on oath or 

affirmation or by statutory declaration - s 67(1) of the SAT Act.  The 

SAT's powers to call and examine witnesses and to cross-examine under 

s 67 were not mentioned or exercised.  Not only was there no witness 

called, nor oath or affirmation demanded, nor verification of the material 

relied upon by statutory declaration requested, but there was simply no 

reference to, or requirement of, the source relied upon to verify 

personally, under sanction of law, the truth or completeness of the 

information being provided and accepted by SAT.  Section 98 of the SAT 

Act imposing potential penalties for providing false information was not 

referred to and, having regard to the fact that none of the persons 

providing information was a witness or had committed himself or herself 

to a statutory declaration, oath or affirmation, it must be very doubtful 

whether it applied as a sanction in those circumstances. 

81  Under s 64(1)(a) of the G & A Act, a critical issue in determining 

whether or not to appoint an administrator in respect of Ms S's affairs with 

consequent powers over her property is for: 

… the SAT [to] be satisfied that a person in respect of whom an 

application for an administration order is made under s 40: 

(a) is unable, by reason of a mental disability, to make reasonable 

judgments in respect of matters relating to all or any part of his 

estate; and 

… 
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82  By s 3 of the G & A Act 'mental disability' is defined to include an 

intellectual disability, a psychiatric condition, an acquired brain injury and 

dementia.  The application form lodged by Ms P contained a box dealing 

with disability in which Ms P did not allege that Ms S had any intellectual 

disability, any psychiatric disability, any acquired brain injury or any 

dementia.  The only alleged disability was impaired executive 

functioning.  There was no evidence to establish that this was a mental 

disability within the meaning of that term of s 64(1) of the G & A Act, an 

essential requirement for the appointment of an administrator. 

83  The SAT had the power to call on expert or professional assistance 

from a person with relevant knowledge or experience to assist it in 

relation to a proceeding before the tribunal whether by providing advice 

or professional services or by giving evidence - s 64(1) of the SAT Act.  In 

these circumstances, there was plainly a need to call for expert evidence 

from a suitably qualified medical practitioner upon the question of 

whether or not Ms S had any mental disability and, for that matter, 

whether she did have any impaired cognitive functioning to a degree 

requiring intervention in her protection.  That was not done and no 

thought appears to have been given to the possibility of doing it.   

84  Informal and unstructured as the proceedings before SAT on 

5 February 2010 were, and clearly though no 'evidence' in any formal 

sense was taken, identified or rendered susceptible to cross-examination 

or challenge, the dialogue to which I have referred makes it clear that 

towards the end of the process SAT had identified as the principal matter 

of concern the need to make some acceptable arrangements about the 

future of Ms S's house at [suppressed] Bentley, which by then had been 

declared unfit for habitation by the local council.  That factor, almost of 

itself, was regarded and treated as justifying intervention, at which point 

attention in the dialogue shifted towards the nature of the intervention 

appropriate.  At page 27 of the transcript of 5 February 2010 Dr Stepniak 

said: 

Just in terms of what the administrator would be authorised to do, I don't 

want to go down the track of having someone take over the finances.  I 

don't think that's justified.  I think what we need is someone to come on 

board to work out what funding is available, what's in the estate and then 

to make decisions about the house and the accommodation.  That's the 

extent of their power and they would need to justify those decisions in 

terms of the best interests of Ms S. 

85  In the event, and without giving any oral or written reasons, the 

member of SAT then made two orders on 5 February as follows: 
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A. The guardianship order 

1. The Public Advocate of level 1, Hyatt Centre, 30 Terrace Road, 

East Perth, Western Australia be appointed limited guardian of the 

represented person with the following functions: 

(a) to decide where the represented person is to live, whether 

permanently or temporarily; 

(b) to decide with whom the represented person is to live; and 

(c) to determine the services to which the represented person 

should have access. 

2. The tribunal approves delegation by the Public Advocate of her 

functions as guardian of the represented person to an officer or 

employee employed in the office of the Public Advocate. 

3. This order is to be reviewed by 5 August 2010. 

B. Administration order 

1. The Public Trustee of 565 Hay Street, Perth, Western Australia, is 

appointed limited administrator of the estate of the represented 

person with the following functions: 

(a) to investigate and determine the nature and extent of the 

represented person's estate; and 

(b) to expend moneys of the represented person and exercise 

such powers as are required to: 

(i) urgently protect the represented person's home 

and possessions at [suppressed] Bentley, Western 

Australia 

(ii) sell, store, dispose or otherwise deal with the 

represented person's personal property and real 

estate for the purpose of securing suitable 

accommodation for her; and 

(iii) secure and finance suitable interim and long-term 

accommodation for the represented person. 

2. The enduring power of attorney dated 21 January 2010 by 

which [Ms S] appointed Mrs L to be her attorney, is 

revoked. 

3. This order is to be reviewed by 5 August 2010. 
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86  That orders of this magnitude and reach could be made without the 

represented person being advised of the potential need for and availability 

of legal assistance; without her being informed of the right to adduce 

evidence; to give evidence herself or to call witnesses; without the 

evidence against her being clearly identified; and without any evidence 

being verified by oath, affirmation or statutory declaration reflects a 

process which is utterly inadequate to the importance of the situation, the 

gravity of the issues, the presumption of competence and the need to 

respect a person's wishes mandated by s 4 of the G & A Act.   

87  There was simply no medical evidence to support the existence of a 

medical disability.  No person with medical qualifications was called or 

gave evidence.  No report from a competent medical expert addressing the 

critical issues was ever sought, obtained or acted on.  The 'Doctor's Guide' 

from Dr T gave no indication to the author of the purposes to which the 

information supplied might be put or the potential consequences of the 

opinions  being expressed.  It did not draw the attention of the author to 

the fact that it would or might be used in order to determine serious 

questions about the competency of Ms S and the need for the appointment 

of a guardian or an administrator.  The information provided was 

restricted by the form of the questions asked and the limited and 

superficial responses invited.  There was no scope for the setting out of a 

proper medical history, a diagnosis or a prognosis from a person with 

medical knowledge and the competence to address those issues.  It may 

have been a starting point for an enquiry into those matters but nothing 

more. 

88  The need to act in the best interests of a person suspected of having a 

decision-making disability plainly required a proper medical examination, 

assessment and diagnosis conducted for the purposes of addressing the 

issues to be decided by SAT.  Although the SAT has the power to order 

and obtain such evidence, this was never done.  Stark as it is to observe, 

these far-reaching decisions were made in circumstances where the only 

'evidence' from a medical practitioner was contained in the 'Doctor's 

Guide' completed by Dr T, who was not called or examined or informed 

of the issues to be determined. 

89  The principles of natural justice apply in proceedings before the 

SAT - s 32(1) of the SAT Act.  The content of these rules may vary as the 

circumstances require but their essential nature in preserving fairness has 

repeatedly been stated in decisions of the highest authority:  Kioa v West 

(1985) 159 CLR 550; [1985] HCA 81; Annetts v McCann (1990) 170 

CLR 596; [1990] HCA 57 and Saeed v Minister for Immigration and 
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Citizenship [2010] HCA 23; (2010) 241 CLR 252 [11] - [15].  There are 

many examples in which the nature of the evidence given or to be acted 

upon, its potential consequences and the extent of direct conflict between 

rival versions necessitates some element of an oral hearing to satisfy the 

requirements of procedural fairness:  Chen v Minister for Immigration 

and Ethnic Affairs (1994) 48 FCR 591, 599 - 602; and Hill v Green; 

Young v Buckley [1999] NSWCA 477; (1999) 48 NSWLR 161.  In the 

latter case, Fitzgerald JA said at [148] of the situation then under 

examination that: 

There were no competing considerations sufficient to deprive the applicant 

of his entitlement to confront and cross-examine his accuser. 

90  Ms S had no opportunity to confront, examine or cross-examine 

Dr T, nor to discover the non-existence of the report of Dr KW apparently 

relied upon by Dr T. 

91  The decision by SAT to appoint a guardian and/or an administrator 

required certain facts to be proved to the satisfaction of the tribunal as a 

condition of making either appointment.  It is not a discretionary 

judgment because it requires the establishment, to the requisite degree of 

persuasion, of the facts or circumstances which condition the power of 

appointment.  Unless they are established by such evidence or information 

as the tribunal accepts, and of which notice was given and an opportunity 

to answer is afforded to the person concerned, the power of appointment 

will not arise.   

92  If those conditional facts are established the question of the nature 

and extent of the appointment or appointments to be made and the powers 

to be conferred upon the appointee will depend on the circumstances of 

the particular case, bearing in mind the principle in s 4(6) of the 

G & A Act that if such an appointment is made it should be in terms which 

impose the least intrusive restrictions possible upon the person's freedom 

of decision and action.  It follows from that when it comes to the terms of 

appointment of a particular guardian or administrator special attention 

must be given to the circumstances of the individual case and the decision 

as to the nature of the appointment and the extent of the attendant powers 

conferred upon the appointee will involve the exercise of a discretion, but 

only after the facts have been established to justify an appointment in the 

first place.  As to the exercise of such a discretion by the SAT, even 

though it is a specially appointed tribunal to deal with applications under 

the G & A Act, the observations of Kitto J in R v Anderson; Ex parte 
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Ipec-Air Pty Ltd (1965) 113 CLR 177; [1965] HCA 27, 189 are apposite.  

There his Honour said: 

It is a general principle of law, applied many times in this Court and not 

questioned by anyone in the present case, that a discretion allowed by 

statute to the holder of an office is intended to be exercised according to 

the rules of reason and justice, not according to private opinion; according 

to law, and not humour, and within those limits within which an honest 

man, competent to discharge the duties of his office, ought to confine 

himself … The Courts, while claiming no authority in themselves to 

dictate the decision that ought to be made in the exercise of such a 

discretion in a given case, are yet in duty bound to declare invalid a 

purported exercise of the discretion where the proper limits have not been 

observed. 

93  Accordingly, in the present case, the question of the nature and 

extent of the powers conferred both upon the guardian and upon the 

administrator under the orders originally made, and then replaced and 

confirmed with greater powers by the orders of the three-member tribunal 

in November 2010 are examinable according to this test. 

SAT to act according to 'equity, good conscience, and the substantial merits 

of the case' 

94  Some efforts were made by counsel for the respondent on this appeal 

to submit that the procedure adopted by SAT at this hearing is legitimate 

and permissible.  Counsel pointed out that the Evidence Act 1906 (WA) 

does not apply to the tribunal's proceedings, and the tribunal is not bound 

by the rules of evidence or any practices and procedures applicable to 

courts of record except to the extent that it adopts such rules, practices or 

procedures - SAT Act s 32(2).  These submissions stressed that the 

legislative mandate is that SAT is to act according to 'equity, good 

conscience and the substantial merits of the case' without regard to 

technicalities of legal forms (s 32(2)(d)), that the tribunal may inform 

itself on any matter as it sees fit (s 32(4)) and that to the extent that the 

practice or procedure of SAT is not prescribed by any Act or enabling 

Act, it is to be as the tribunal determines (s 32(5)).   

95  However, it has long been realised that legislative provisions in 

effect similar to s 32(2)(b) requiring a court or tribunal to act according to 

'equity, good conscience and the substantial merits of the case' do not 

expressly exonerate the tribunal from all rules of law and practice:  

British Imperial Oil Company Ltd v Federal Commissioner of Taxation 

(1925) 35 CLR 422; [1925] HCA 4, 438 and that, in any event, this 

approach is subject to the provisions of the Act and to any other 
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applicable legislation; Re Ronald Norman Collins v Repatriation 

Commission [1980] FCA 105; (1980) 48 FLR 198, 209 (Fisher J).  Such a 

legislative formula does not free the tribunal from the obligation to decide 

the matter before it according to law:  see generally Giles J, 'Dispensing 

With The Rules Of Evidence' (1991) 7 Australian Bar Rev 233.   

96  In Kostas v HIA Insurance Services Pty Ltd [2010] HCA 32; (2010) 

241 CLR 390 it was necessary for the High Court to consider the role of 

the Consumer, Trader and Tenancy Tribunal of New South Wales 

established under the Consumer, Trader and Tenancy Tribunal Act 2001 

(NSW) which contained similar provisions as to how the tribunal might 

inform itself, conduct its proceedings and be free from the rules of 

evidence.  Notwithstanding similar procedural freedoms and the 

non-application of the rules of evidence, it was held that it was an 

appealable error of law if there was a finding of fact made in the absence 

of supporting evidence.  French CJ described the position as follows at 

[15] - [17]: 

The Tribunal may, subject to the CTTT Act, determine its own procedure.  

It is not bound by the rules of evidence and may inquire into, and inform 

itself on, any matter in such manner as it thinks fit, subject to the rules of 

procedural fairness.  That freedom is enjoyed by many administrative 

tribunals.  The term 'rules of evidence' does not lay out with precision its 

metes and bounds.  Nor does it exclude the discretionary application of 

such rules.  But the authority of the Tribunal to 'inform itself on any matter 

in such manner as it thinks fit' indicates that it is able to act upon 

information whether or not it is embodied in evidence which would be 

admissible in a court of law. 

There are qualifications upon the Tribunal's procedural freedom.  One, 

which is explicit, is the requirement to observe procedural fairness.  The 

Tribunal's modus operandi must also serve its function, which, in this case, 

was to hear and determine a building claim.  That function implies a 

rational process of decision-making according to law.  A decision based on 

no information at all, or based on findings of fact which are not open on 

information before the Tribunal, is not compatible with a rational process. 

The exercise of the Tribunal's freedom from the rules of evidence should 

be subject to the cautionary observation of Evatt J in R v War Pensions 

Entitlement Appeal Tribunal; Ex parte Bott (1933) 50 CLR 228, 256 that 

those rules 'represent the attempt made, through many generations, to 

evolve a method of inquiry best calculated to prevent error and elicit truth'.  

It is a method not to be set aside in favour of methods of inquiry which 

necessarily advantage one party and disadvantage another.  On the other 

hand, that caution is not a mandate for allowing the rules of evidence, 

excluded by statute, to 'creep back through a domestic procedural rule' 

(footnotes omitted). 
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97  To similar effect are the observations of Kiefel J in Rodriguez v 

Telstra Corporation Ltd [2002] FCA 30 [25].  There her Honour referred 

to the provisions of s 33 of the Administrative Appeals Tribunal Act 1975 

(Cth) which allowed the tribunal to inform itself in such a manner as it 

thinks appropriate and declared that it was not bound by the rules of 

evidence.  Her Honour went on to observe: 

The more flexible procedure provided for does not justify decisions made 

without a basis in evidence having probative force:  Re Pochi v Minister 

for Immigration and Ethnic Affairs (1979) 36 FLR 482 at 492.  See also 

Australian Postal Commission v Hayes [1989] FAC 176; (1989) 87 ALR 

283 per Wilcox J at 288. 

The decisions of SAT of 5 February 2010 

98  The grounds of appeal proposed by the applicant in relation to the 

hearing before the initial tribunal on 5 February 2010 are numbers 13, 14 

and 15 which have been set above (see [14]).  In short, these advance: 

13. A failure to afford the appellant procedural fairness. 

14. Erroneous reliance upon evidence (a written report) of Dr KW 

which did not exist and/or the evidence of Dr T which had its 

probative value based on the non-existent report of Dr KW. 

15. The evidence before the SAT was equivocal and in view of the 

seriousness of the allegations, the adverse consequences for the 

appellant did not support a positive finding displacing the statutory 

presumption of competence in s (43) of the Guardianship and 

Administration Act. 

99  I am satisfied that the proposed grounds of appeal relating to the 

failure to afford procedural fairness does raise a question of law.  

Furthermore, the second proposed ground, that the evidence relied upon 

from Dr T (particularly including reference to the non-existent report of 

Dr KW) did not support in a probative sense the finding of disability or 

incapacity.  I am also satisfied that the third of the proposed grounds of 

appeal, that the evidence was equivocal and did not support a positive 

finding displacing the statutory presumption of capacity, also raises a 

question of law.  Whether or not evidence before a court or tribunal is 

capable of discharging an applicable standard of proof is also, I am 

satisfied, a question of law - compare Vetter v Lake Macquarie City 

Council (2001) 202 CLR 439; [2001] HCA 12 [25] and Questa Pty Ltd v 

Millrock Resources Pty Ltd [2012] WASC 267 [33] (Pritchard J).   
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100  To recapitulate, I have no doubt in concluding that the appellant has 

successfully established that the SAT failed to afford her procedural 

fairness at and in relation to the hearing of 5 February 2010.  She was not 

legally represented, no consideration has been shown to have been given 

to the question of whether or not the SAT should have applied for legal 

aid on her behalf; the evidence to be relied upon by the tribunal was not 

clearly identified and disclosed to her so that she had an opportunity to 

address it and to answer or refute it.  Despite the right which she had to 

cross-examine witnesses or to lead evidence on her own behalf, no 

opportunity to do either was granted to her; the evidence relied upon by 

the SAT was not verified by oath or affirmation thus reducing its 

probative value wherever contentious; nor were witnesses called to 

adduce the evidence.  The procedure adopted made it virtually impossible 

to distinguish between evidence, comment and submission.  Perhaps most 

significantly of all, no duly qualified medical practitioner gave evidence 

or had prepared a report for use by the tribunal which addressed the 

essential questions of Ms S's medical history, diagnosis or present 

capacity. 

101  While there may have been reasons to be concerned about Ms S's 

capacity to manage her housing arrangements adequately, the onus lay 

upon the applicant to establish, to the degree of persuasion which the 

gravity of the allegation and the seriousness of its consequences required, 

that she was not so competent.  Having regard to the best interests of Ms S 

and the need to respect her wishes, which were clearly opposed to the 

making of any administration or guardianship order, it would also have 

been in her interests to seek and obtain an independent expert medical 

opinion, but this important safeguard available to the SAT under s 64 of 

the SAT Act was also neglected.   

102  Furthermore, the discursive dialogue followed at the hearing before 

SAT which had no clear pattern or form, provided no opportunity for the 

evidence to be relied upon by the applicant to be identified clearly so that 

it could be addressed, answered or refuted by Ms S.  The absence of 

witnesses and the absence of any process to verify the information 

obtained by oath or affirmation is a denial of procedural fairness, because 

of the lack of any opportunity to confront the particular witness or a 

particular part of his or her testimony.  Further, it dilutes to a great degree 

the probative value of the information obtained, thus obscuring and 

depriving the appellant of an opportunity to make submissions as to 

whether or not any of the evidence should be accepted with or without 

qualifications as being capable of discharging the burden of proof which 

had to be established to displace the statutory presumption of competency.  
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This lack of process meant that an important aspect of the obligation to 

grant procedural fairness, that is to scrutinise, estimate and evaluate the 

reliability of testimony or information relied upon by the applicant, Ms P, 

not only did not emerge but was given no practical scrutiny. 

103  The reliance on the 'Doctor's Guide' by Dr T which should not, in my 

view, be regarded as a medical report but, rather, a response to a 

structured questionnaire which was inadequate for any final determination 

of the issues in a case like this, suffers from many of the defects 

associated with the failure to accord procedural fairness.  First, Dr T was 

not called and there was no opportunity for her to be questioned about the 

conclusions in the report, which were plainly contested by Ms S.  The 

report noted, as has since been established wrongly, that it relied on the 

supporting report from the psycho-geriatrician, Dr KW, which did not 

exist.  It is clear that the single member of SAT attached significance to 

the mistaken view that there was in existence a report from Dr KW to the 

effect that Ms S was disabled.  Further, Dr T's 'Doctor's Guide' does not 

contain any reference to Ms S having a mental disability within the 

meaning of that term as defined in the G & A Act and there was no other 

evidence of a diagnosis of such a disability from a qualified medical 

practitioner - that being clearly a question for medical opinion.  There 

was, therefore, no evidence to support the appointment of an 

administrator.   

104  I am also satisfied that it was an error of law to regard the 'Doctor's 

Guide' prepared by Dr T without further medical evidence as discharging 

the burden of proof necessary to justify the appointment of an 

administrator.  This is even more apparent now in the light of later 

evidence available to the SAT on the three-member hearing, that no such 

report of Dr KW ever existed. 

105  Thirdly, in relation to this aspect of the hearing, I am satisfied that on 

any reasonable view the evidence before the single member, equivocal 

and untested as it was, did not justify any finding that a guardian should 

be appointed or that an administrator should be appointed in view of the 

seriousness of those allegations and the need for satisfactory proof to be 

established:  Briginshaw v Briginshaw (1938) 60 CLR 336; [1938] HCA 

34, 361 - 361.  The more so is this the case when it is necessary for the 

evidence to displace the statutory presumption of capacity contained in 

s 4(3) of the G & A Act.  The necessity for the contrary to be proved to the 

satisfaction of the SAT (s 4(3)) does not diminish the standard of proof or 

permit some standard less than the Briginshaw standard to be adopted and 

applied.  This is because in the exercise of its functions, and in particular 
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in determining whether or not a certain matter has been established to the 

satisfaction of the SAT, the tribunal is required to act in conformity with 

law which has addressed and established the standard of proof which must 

be discharged. 

106  I am, therefore, satisfied that the appellant has made out the three 

grounds of appeal against the decisions and orders of SAT of 5 February 

2010.  The normal result would be for each of those findings to be 

quashed entirely.  However, in the light of the subsequent review 

proceedings before the three-member tribunal of SAT and in the light of 

further subsequent events, it becomes necessary to consider the relief 

which should be granted in respect of this aspect of success by the 

appellant.  That will be deferred until after challenges to other decisions 

have been examined. 

The decision of the SAT of 17 March 2010 (single member) 

107  Following the appointment of the Public Advocate as guardian and 

of the Public Trustee as limited administrator of the estate of Ms S, there 

were communications between Ms P at the Bentley Hospital and a Mr P 

of the Office of the Public Advocate about proposals to transfer Ms S 

from the hospital to care awaiting placement/transition care at the 

[suppressed] Home at Bentley on 10 February 2010.  She was discharged 

and moved to [suppressed] on that date. 

108  By letter of 15 March 2010 the trust manager of the Public Trustee 

wrote to SAT referring to the appointment as limited administrator of 

5 February.  The letter went on to say: 

I have today received a prognosis from Ms S's current treating doctor at 

[suppressed] Medical Centre, [suppressed] as I advised Dr S of her assets, 

including any bank account(s). 

Please note we have been advised by Dr S that Ms S's money would be at 

risk if she had unlimited access to funds without appropriate financial 

management support. 

The order made by you on 5 February 2010 does not allow the Public 

Trustee any control over her bank account.  The Public Trustee will take 

no further action in relation to the bank account. 

109  The letter did not enclose any report from Dr S nor was that opinion 

or a copy of the letter provided to Ms S. 

110  Nevertheless, on 17 March 2010 Dr Stepniak amended his order of 

5 February 2010 appointing the Public Trustee as administrator to expand 
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the administrator's powers.  The amendment was made to 

subparagraph 1(b)(i) of the administration order (see the full extent of that 

order at [85] above) so that it would then read as follows: 

(b) To expend moneys of the represented person and exercise such 

powers as are required to: 

(i) urgently protect the represented person's estate, including 

her home and possessions at [suppressed] Bentley, 

Western Australia  

(the underlining represents the amendments).  On the face of the order as 

so amended in manuscript and signed by Dr Stepniak is the endorsement: 

Amended pursuant to s 83(1)(c) of the SAT Act 2004.  David Stepniak 

17 March 2010. 

111  By par 13A of the proposed grounds of appeal the applicant seeks to 

appeal against this order (see [14] above).  This ground of appeal alleges 

that the SAT failed to afford Ms S procedural fairness in that it considered 

the correspondence from the second respondent of 15 March 2010 

addressed only to the tribunal, failed to notify the appellant of the 

correspondence or the matters raised, and amended the 5 February 2010 

administration order without providing her with the opportunity to be 

heard or respond to the matters raised in the letter from the Public Trustee 

of 15 March 2010.  

112  There is no doubt that Ms S was not informed of the letter from the 

Public Trustee, nor of any opinion or expression of concern by Dr S about 

the safety or integrity of her bank accounts.  Nor was she informed that 

the order appointing an administrator of 5 February 2010 might be, or was 

to be, amended.  The amendment was simply made without notice of any 

kind to her and without her being aware of it in any way.  Clearly, she had 

no opportunity to be heard or to make submissions or to have her wishes 

consulted. 

113  Section 83(1) of the SAT Act confers on the tribunal the power to 

correct a decision or a statement of reasons to the extent necessary to 

rectify a clerical mistake, an error arising from accidental slip or omission, 

material miscalculation of figures or a material mistake in the description 

of any person, thing or matter or a defect of form.  The power to make the 

correction can be exercised on the application of any party or on the 

tribunal's own initiative.  At the hearing of this appeal counsel for the 

third respondent frankly and necessarily conceded that s 83 of the SAT Act 

did not confer power to amend the administration order to amplify the 
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powers of the administrator as was done in this case.  This was not a 

correction of an accidental slip, misdescription or omission.  It was a 

variation of the order to expand the powers of the limited administrator.  

In prospect and once made, it directly affected the interests of Ms S in that 

it rendered susceptible to the administration of the Public Trustee certain 

of her personal property which, so it had been assumed, was not 

previously within the compass of the order of 5 February 2010.  Nor had it 

been intended that it should be - see [84] above (page 51).   

114  Ms S was entitled to have notice of the application to vary the order, 

she was entitled to be provided with any reports, other evidence or other 

information relied upon, or to be relied upon, in order to make the 

variation, and she was entitled to be heard and to consider whether or not 

she needed legal representation in order to contest the proposed variation.  

None of this was done.  Her personal interests and rights were simply 

ignored and disregarded.  The SAT acted as if she did not matter and had 

no rights.  But she had and she does. 

115  This proposed ground of appeal clearly raises a question of law.  I 

am satisfied that it must succeed.  That means that the decision and order 

to vary the administration order as made on 17 March 2010 must be 

quashed and set aside.  What further consequential relief should be 

granted will, again, need to be considered in the light of subsequent events 

and I shall return to this issue later. 

Approaches to review of the SAT decisions 

116  Each of the guardianship order and the administration order of 

5 February 2010 (the latter amended on 17 March 2010) was to be 

reviewed by 5 August 2010 - see s 84(1).  Accordingly, the SAT 

proceeded to arrange for a s 84 review of both the guardianship order and 

the amended administration order to be heard on 6 August 2010 and a 

number of documents were assembled for use at that review including: 

(a) 'Primary Carer and Social Work Guide' from LT dated 8 July 

2010; 

(b) 'Doctor's Guide' from Dr PP dated 14 July 2010, accompanied by a 

Bentley Hospital discharge letter of 10 February 2010; 

(c) report to SAT from the Public Trustee as guardian dated 26 July 

2010; 

(d) report from the Public Advocate dated 2 August 2010; and 
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(e) supplementary report to SAT from the Public Trustee dated 

4 August 2010. 

117  Shortly before that review hearing Ms S, for the first time, engaged 

legal representation.  Her newly appointed solicitor, Mr BS, made an 

urgent application to the SAT dated 3 August 2010.  It was made on a 

pro forma application form from the SAT which originally recited that it 

was an application to the SAT under the G & A Act s 80(6a), being an 

application by a person aggrieved by a decision of the Public Trustee.  

Section 80(6a) of the G & A Act enables a person aggrieved with accounts 

submitted by any person to the Public Trustee who has allowed or 

disallowed those accounts to have the decision of the Public Trustee 

reviewed by SAT.  However, on the application form as contained in the 

record of this appeal the reference to s 80(6a) has been struck out and 

substituted by a reference to s 84.  This hardly seems apposite because, as 

noted, s 84 simply imposes the obligation to carry out periodical reviews 

under pt 7 of the Act.  Perhaps a more correct indication of the power 

would have referred to s 86, which entitles a represented person at any 

time to apply for SAT to review a guardianship or administration order 

but, as will be seen, the true nature and character of any such application 

depends more on the substance of the allegations being made and the 

relief sought than upon the form utilised. 

118  In the present case, the distinction between form and substance 

received little attention and the ensuing controversies clearly had more to 

do with form than substance.  Nevertheless, it is necessary to notice them.  

The application lodged by Mr BS with the SAT on 3 August 2010 clearly 

identified Ms S by name as the applicant.  It also noted other applicants, 

being the Public Advocate and the Public Trustee.  It is doubtful whether 

either the second or third respondents was truly an applicant of any kind at 

this date.  They were, of course, parties to the existing orders and were 

entitled to be heard on, and had lodged information with respect to, the 

ensuring s 84 review, but there is nothing objective to establish that they 

were applicants for any other relief.  This may be no more than a 

misunderstanding or a mistake in the application lodged by Mr BS but, 

whether it was or not, it is not a matter which had any potential to affect 

the outcome or to determine the character of the application which had 

been filed on behalf of Ms S.   

119  Under the reasons given for making the application the following 

appears: 
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1. The Public Trustee demolished my home at [suppressed] Bentley 

pursuant to an order made by SAT 8 February 2010 to 'urgently 

protect the represented person's home & possessions; 

2. Public Advocate &/or Public Trustee failed to preserve any of 

contents of home including wardrobe, furniture & jewellery box & 

contents and several clocks. 

3. Public Advocate &/or Public Trustee failed to obtain sworn 

valuation before demolition or evaluate cost effectiveness of 

complying with City of Canning work orders to render home 

habitable. 

4. Public Trustee failed to sell good jarrah timbers of home's 

structure. 

5. Public Trustee &/or Public Trustee intends selling said property & 

paying Uniting Church Homes Inc $450,000 from proceeds of sale 

as a residential bond. 

120  Then, under the orders sought, the application stated that Ms S 

wanted the following orders to be made by SAT: 

1. Orders made 8/2/10 in favour of the Public Advocate and Public 

Trustee be rescinded & discharged. 

2. Public Trustee be ordered to withdraw caveat number [suppressed] 

on C/T volume [suppressed]; 

3. Public Trustee be ordered to return all moneys held on behalf of 

applicant. 

4. Public Trustee be ordered to provide full account of all moneys 

expended on behalf of applicant. 

5. Public Trustee be ordered to make good and restore or rebuilt 

applicant's home it demolished at [suppressed] Bentley within three 

months hereof; and 

6. Public Trustee bear the costs of the applicant's representation 

herein. 

121  In support of the claim that this was an urgent application it was 

stated that: 

1. Public Trustee has demolished applicant's home without any legal 

authority; 

2.  Public Trustee intends selling applicant's property at [suppressed] 

Bentley; and 
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3. Applicant is desperately unhappy at the present room at 

[suppressed]. 

122  Whatever may be said about minor errors in this application form 

(the dates of the orders were, of course, 5 and not 8 February 2010), the 

contents of the application made it clear beyond any ambiguity that Ms S 

was aggrieved by the actions of the second and third respondent and 

contended that the original orders of 5 February 2010 should not have 

been made and should be set aside and that consequential orders necessary 

for her to have adequate compensation or restitution of her property 

should be made.  So much made it plain that Ms S was not seeking a 

variation or discharge of the existing orders because of new developments 

or changed circumstances such as might prompt a review in the original 

jurisdiction under s 87 of the G & A Act leading to the SAT exercising its 

powers under s 90.  Rather, this application went directly to the 

correctness of the orders made on 5 February 2010 and, as such, was 

tantamount to a request for review of those decisions, under the review 

jurisdiction of the SAT, pursuant to s 17A of the G & A Act.  The 

application form did not mention s 17A and no request was made by the 

party aggrieved to the President to arrange for a full tribunal review but in 

substance and effect this is what that application was and it is at this point 

that the substance versus form distinction has been neglected with 

unfortunate effects. 

123  The SAT reconvened constituted by a single member on 6 August 

2010 to conduct the s 84 review.  The principal legal officer for the Public 

Trustee appeared and the trust manager for the Public Trustee also 

appeared, together with the trust business manager and an officer of the 

Public Advocate.  Mr BS, solicitor, announced his appearance for Ms S.  

The hearing did not get off to a good start.  Mr BS asked to be supplied 

with copies of the Public Trustee's report, only to be told that he could 

inspect the document as tabled at the SAT but could not obtain a copy or 

take one away.  Ms M, a friend of Ms S, announced her appearance, as did 

Mr RB, a senior trust manager for the Public Trust Office.  Quite a lot of 

time and attention was occupied with a request by Mr BS to see copies of 

documents comprising part of the Public Trustee's report.  Quite why this 

request was regarded as a difficulty does not readily appear.  A short 

adjournment was allowed in order for Mr BS to negotiate with the Public 

Trustee over access to copies of the documents.  No reason was given 

why such documents had not been supplied in advance to Ms S or to her 

legal representative.  They were obviously pertinent to the review and 

intended to be used upon it.  The requirements of procedural fairness were 

clear.  She and her solicitor should have had access to them in sufficient 
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time to assimilate the materials and to consider what response, if any, was 

needed on her part to be advanced at the review.  Mr BS also complained 

that he had experienced difficulties obtaining Dr S's report and he also 

asked for a copy of the report of Dr T, Dr KW and the social worker.  He 

was told that he could apply for those documents and the hearing could be 

adjourned but, in view of the urgency of the matter for Ms S, Mr BS was 

reluctant to accept any adjournment. 

124  Attention was then given to the recent application lodged by Mr BS 

on behalf of Ms S under s 80(6a) of the G & A Act.  Dr Stepniak pointed 

out that a s 80(6a) applicant was inappropriate, whereupon Mr BS asked 

that it be amended to become a s 84 application.  This resulted in the 

following exchange: 

STEPNIAK, MR:   So you are seeking a review of the administration 

order?  That's what we're already doing. 

BS, MR:   Okay. 

STEPNIAK, MR:   So I would propose to dismiss this application as it's 

obviously been lodged in error and simply accept your application as a 

submission to an already on foot section 84 review.  We're here to conduct 

a section 84 review. 

BS, MR:   Well, this sets out the alternate orders that I'm seeking. 

STEPNIAK, MR:   Yes, and I'll accept that as a submission to an existing 

review, we're here to review two orders, one dealing with administration, 

one dealing with guardianship, both made on 5 February of this year, so 

it's simply particular proposals with respect to the administration order. 

BS, MR:  Yes.  (ts page 12) 

125  Dr Stepniak then proceeded to review the orders of 5 February 2010 

and in the light of the subsequent reports which had been received by 

SAT.  Again this process followed the form of an unstructured dialogue 

without any witnesses being called or examined, still less sworn or 

affirmed, and with little if any attempt being made to distinguish between 

evidence or information on the one hand, submissions or contentions on 

the other.  In the course of this dialogue in which Ms S was occasionally 

herself intervening emphatically and bluntly to assert that she was capable 

of caring for herself and her affairs, and that the information contained in 

the reports to which occasional reference was made was wrong, false or 

'rubbish', Dr Stepniak observed (ts 21): 

I wonder whether there's an urgent need for us to attend to any 

amendments to the administration orders or the guardianship orders?  I 
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don't even see the great benefit of getting Dr PP on the phone at the 

moment if no other medical evidence has been looked at.  This is a review 

of an order that was made when it was clearly established that there was a 

lack of capacity.  This review has to be seen in the light of that, as a 

development of that.  It's quite clear that you haven't had the opportunity to 

see those documents and we need to hear a response and to provide you 

with an opportunity of seeking alternate opinions if you feel that those 

opinions that state that your client is not capable are not appropriate, are 

not accurate.  So we need - - - 

… 

- - - to adjourn for that.   

(underlining added) 

126  An unstructured and disjointed dialogue continued, verging on the 

acrimonious, in which Ms S openly accused the representatives of the 

Public Trustee and the Public Advocate of wrongfully and carelessly 

demolishing her home and disposing of her personal effects and with 

answers bordering on the indignant being returned by their 

representatives.  These were brought to a conclusion by the insistence of 

Dr Stepniak that the matters be adjourned to allow Ms S to have access to 

the reports and to obtain further evidence if needed, and for a new hearing 

to be held.   

127  At ts 32 Mr BS asked whether at the adjourned hearing the SAT 

would entertain sworn evidence in a courtroom and was met with the 

response that he was trying to change the nature of proceedings in the 

tribunal.  Dr Stepniak responded by saying that a much more persuasive 

case would need to be shown for that to be done because it would be an 

exception that the tribunal would take sworn evidence at these hearings 

but submissions on that could be entertained at the next hearing. 

128  After this hearing an order was made formally dismissing the 

application made by Ms S under s 80(6a) of the G & A Act.  The s 84 

review was thereupon adjourned until 7 September 2010. 

129  Then by application dated 9 August 2010 Mr BS applied under 

s 112(4) of the G & A Act for a copy of the report of the social worker, 

Ms P, of 22 December 2009 in order to allow him to represent Ms S.  

Section 112(1) gives a represented person or a person representing such a 

person a right to inspect or have access to any document or material 

lodged with or held by the tribunal and to any account submitted under 

s 80 by the administrator.  That application was followed by a letter from 
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Mr BS on behalf of Ms S to SAT requesting copies of all the documents 

on the SAT file relating to these matters.   

Application to have Dr Stepniak disqualify himself from sitting 

130  By an interim application dated 13 August 2010 Mr BS applied on 

behalf of Ms S that Dr Stepniak should disqualify himself from further 

sitting on the s 84 review and that another member of the SAT should sit 

in his place.  The written grounds for this application were as follows: 

A. Dr Stepniak was the original decision maker on 5 February, 2010 

and made orders which resulted in my home being demolished by 

the Public Trustee.  In any review he will be biased towards 

confirming his original decision as being in my best interest; 

B. I don't believe I can receive a fair review from Dr Stepniak who has 

ignored my express wishes as expressed on 5 February, 2010; 

C. Dr Stepniak on the 6 August, 2010 would not order my legal 

representative be given copies of all documents upon which he had 

relied under Sec 112(1)(a) of the G & A Act 1990, thus placing me 

at a disadvantage but later adjourned the review so that my lawyer 

could 'use the correct procedure' and apply for an appointment with 

the SAT Registry to view GP's report which all other parties had 

copies of there and then.  This showed a total lack of understanding 

of natural justice and procedural fairness legal principles; 

D. When my lawyer attended on Monday the 9 August, 2010 

Dr Stepniak only made 4 documents available.  My lawyer had to 

make three further requests to see a total of six documents but was 

refused permission to see a copy of MP's report of 22 December, 

2009 in Matters Nos 3306 and 3307 of 2009 and had to make a 

Sec 112(4) written application, file it in the Registry and await it to 

another day.  All this indicates Dr Stepniak is not interested in 

seeing me have effective, informed and vigorous representation; 

E. Dr Stepniak was happy to re-list the review for Friday 13 August, 

2010 even though he well knew my lawyer hadn't had a copy of 

any document and was unlikely to have them in such time, thus 

frustrating the reason for the adjournment of the 6 August, 2010 

which was to obtain copies of all relevant documents; 

F. When my lawyer attended the Registry to peruse documents on the 

9 August, 2010 he was told that apart from Dr P's two reports 

disclosed there were no other medical reports on file - which shows 

Dr Stepniak didn't bother  to see reports of SC clinical psychologist 

of Bentley Health Service and Dr KW psycho-geriatrian 

[geriatrician] referred to in MP's & GP's reports, showing a 
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prejudicial disinterest in whether or not I suffer any alleged mental 

disability or not, and 

G. Rather than allow my legal representative to amend an application 

filed and served on my behalf wrongly under Sec 80 instead of 

S. 84 a simple matter prejudicing no-one (as no-one opposed it) but 

of his own motion dismissed that application putting me to 

unnecessary expense and delay by drawing a legalistically fine 

point to deny me seeking alternative orders for review, thus 

showing further prejudice. 

131  Then by a separate application also dated 13 August 2010 on a SAT 

interim application form (which did not designate which particular section 

or sections of the Act were relied upon) Mr BS on behalf of Ms S sought 

the following interim orders: 

1. Orders made 5 February, 2010 in favour of Public Trustee 

appointing an Administrator and Public Advocate appointing it 

Guardian be rescinded and discharged; 

2. Public Trustee be ordered to withdraw Caveat No. [suppressed] on 

CT Vol. [suppressed] Folio [suppressed]; 

3. Public Trustee be ordered to return all moneys held on behalf of 

Applicant and to reimburse the Applicant for the full cost of her 

possessions, clothes, furniture and personal effects all of which it 

failed to take any steps to preserve; 

4. Public Trustee be ordered to provide a full account of all moneys 

expended on behalf of Applicant and to reimburse Applicant for all 

such payments from its own funds; 

5. Public Trustee be ordered to replace the Applicant's previous 

dwelling at [suppressed] Bentley with a comparable dwelling at 

that address with all utility connections at its own expense; 

6. Public Trustee bear the costs of the legal representative of the 

Applicant in these review proceedings. 

132  The grounds stated to be relied upon for that application were the 

following five: 

1. Public Trustee demolished the Applicant's home at [suppressed] 

Bentley under the apparent authority of an order made by the SAT 

on 5 February, 2010 for the stated purpose of 'urgently protect(ing) 

the represented person's home and possession, but without any 

lawful authority and for a purpose no[t] contemplated by the 

Tribunal under the pretext that if it didn't demolish the home it 

would be exposed to prosecution by the City of Canning when no 

such prosecution was threatened or imminent and also intentionally 
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without any prior consultation with the Applicant whom it knew 

opposed such demolition; 

2. Public Trustee failed to preserve any of the Applicant's possessions 

under the pretext that because its walls were constructed of 

asbestos sheeting the home was a health hazard and because it was 

a clutter it was an unsafe work site; 

3. before demolishing the said home the Public Trustee failed to 

explore the option of repair by obtaining a detailed building quote.  

In obtaining a valuation of the said property it expressly instructed 

the valuer not to enter the property rendering his conclusion that 

the dwelling added nothing to the land's value meaningless; 

4. Public Trustee intends selling the said property to cover a 

residential bond for the Applicant to reside permanently at Hilltop 

Homes Bentley which it well knows is against the express wishes 

of the Applicant, and 

5. Public Trustee having received advice from a neighbour that the 

Applicant's home was being burgled regularly took no steps to 

protect its contents. 

133  All this had a number of effects and consequences.  Much additional 

information was obtained or disclosed and the adjourned s 84 review 

hearing recommenced on 7 September 2010, but by a three-member 

tribunal of which Dr Stepniak was a member.  After a lengthy hearing that 

day it was adjourned to 22 September 2010 and a copy of a medical report 

to be sought by SAT from Dr KW was ordered to be provided to the 

represented person's solicitor, the Public Advocate and the Public Trustee.   

134  The hearing resumed again by the three-member tribunal on 

24 November 2010 and proceeded to a conclusion resulting in orders that 

day amending the existing orders but appointing the Public Advocate 

limited guardian, revoking the earlier administration order and 

substituting an order appointing the Public Trustee as plenary 

administrator.  In the process, the objections made on behalf of Ms S to 

Dr Stepniak sitting as a member of the three-member review tribunal were 

not so much dismissed as put aside as irrelevant not being a matter with 

which the SAT, as then constituted, could deal.  From all this, Ms S now 

appeals under s 19 of the G & A Act, which is not restricted to questions 

of law. 

The test for actual bias 

135  Clear proof is needed to establish actual bias in a case where it is 

alleged that this derives from pre-judgment by the decision-maker.  As 
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was said by Gleeson CJ and Gummow J in Minister for Immigration v 

Jia Legeng (2001) 205 CLR 507 [71]: 

The question is not whether a decision-maker's mind is blank, it is whether 

it is open to persuasion.  The fact that, in the case of judges, it may be 

easier to persuade one judge of a proposition than it is to persuade another 

does not mean that either of them is affected by bias … The state of mind 

described as bias in the form of prejudgment is one so committed to a 

conclusion already formed as to be incapable of alteration, whatever 

evidence or arguments may be presented.  Actual justice does not require 

the absence of any predisposition or inclination for or against an argument 

or conclusion. 

136  See also the observations of Hayne J at [183] - [187]. 

137  It has been said that 'there is generally little incentive for a party to 

invite a court to make a finding of actual bias rather than consider an 

allegation of ostensible bias' - see Aronson Dyer & Groves, Judicial 

Review of Administrative Action (4th ed, 2009) 9.30, see the reference to 

the observations of Kirby J in Minister for Immigration and 

Multicultural Affairs v Jia [111] where his Honour said that it would be 

'foolish needlessly to assume a heavier obligation when proof of bias from 

the perceptions of reasonable observers would suffice to obtain relief'.  

While it may be sufficient in some cases to deal only with an allegation of 

actual bias if pressed it will often be the case in those instances that the 

allegation of actual bias, even if not accompanied with an associated 

allegation of ostensible bias, nevertheless gives rise to a need to consider 

an accompanying implication that the alleged actual bias gives rise to a 

perception of ostensible bias.  This is the situation in the present case 

where, although I am satisfied that the allegations of actual bias raised 

against Dr Stepniak had no basis, his observations about the clearness 

with which incapacity had been demonstrated at the hearing on 5 February 

2010, coupled with the fact that the applications then pending before the 

SAT required consideration of whether or not those orders should ever 

have been made, does give rise to that implication. 

138  Before the resumption of the review hearing on 7 September 2010 

Mr BS filed a further application for hearing before the SAT in the name 

of Ms S (document 34).  By this Ms S sought an interim order that: 

1. The Public Trustee as Administrator of the Applicant meet the 

Applicant's reasonable legal costs of representation in the above 

matters from 28 July, 2010 and continuing from funds of the 

Applicant it holds in trust on her behalf. 
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2. The solicitor for the Applicant submit an itemized account to the 

Public Trustee and if the parties cannot agree upon the amount of 

same, then 

3. There be liberty to apply to the SAT for adjudication. 

139  The grounds of the application were stated to be: 

1. The applicant requires separate representation that having been 

given no notice of the demolition of the house in Bentley and no 

opportunity to salvage her belongings, the Applicant believes that 

the Public Trustee is not acting in her best interest; 

2. The Public Trustee knows how unhappy the Applicant is at 

[suppressed] but has taken no steps to obtain better more 

independent cottage accommodation which is available far cheaper 

than the current arrangements with Uniting Church Homes Inc.; 

3. The Applicant believes she hasn't lost any executive function and 

does not suffer a mental disability and wishes to be free of an order 

appointing an administrator and guardian for her by the SAT. 

140  Also filed was an affidavit sworn by Ms S on 25 August 2010, said 

to have been filed in support of her two applications filed with the SAT on 

13 August 2010.  These were for orders that Dr Stepniak should disqualify 

himself; for the Public Trustee and the Public Advocate to be removed as 

administrator and guardian; and for orders for accounting, reimbursement, 

compensation or restitution in relation to money and property affected by 

the actions of those appointees.   

141  In this affidavit Ms S asserted that she suffered from no mental 

disability and set out reasons to question the report of Dr S of 11 March 

2010.  She acknowledged that she had a compulsive hoarding syndrome 

but denied that this established that she had obsessive compulsive disorder 

(OCD).  She gave a history of fending for herself all her adult life and of 

looking after her foster parents for many years.  She expressed extreme 

disapproval of the conduct of the Public Trustee in demolishing her home, 

selling her property and putting her 'in an old people's home'.  She pointed 

out that she had been able to save about $75,000 from her own resources 

before the Public Trustee was appointed as her guardian and that the 

Public Trustee had since 'wasted' about $55,000 of those funds.  She gave 

an account of the difficulties which she had experienced at her Bentley 

home and complained of the actions of the Public Trustee and the Public 

Advocate in allowing the property to be demolished and the contents 

dissipated.   
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142  Detailed written submissions were filed on her behalf by her solicitor 

dated 6 September 2010, which addressed in detail, and sought to refute, 

various information in the reports then in the possession of the SAT and 

recently disclosed to Ms S and her solicitor.  These made a number of 

major submissions, including: 

1. that SAT should appoint an independent medical expert 

(neurologist) to determine whether or not Ms S suffers from some 

mental disability, whether it can be ameliorated and, if not, 

whether it is so severe as to render her incapable of managing her 

own financial affairs; 

2. that SAT should order the Public Trustee not to expend any more 

of the appellant's funds and not sell her property at Bentley 

pending the medical assessment sought; 

3. the Public Trustee be ordered to meet the costs of Ms S's legal 

representation; 

4. the Public Trustee report back to SAT on the availability of other 

less expensive alternative accommodation. 

143  The s 84 review recommenced on Tuesday, 7 September 2010 before 

a three-member tribunal constituted by Ms D Taylor, senior member, 

Ms V O'Toole, senior sessional member, and Dr D Stepniak, senior 

sessional member.  At the outset, Mr BS renewed his application for 

Dr Stepniak to disqualify himself.  At that point, Mr BS submitted that 

Dr Stepniak had wrongly refused to disqualify himself from sitting on the 

tribunal some days earlier but it was pointed out by the presiding member 

that this was not the case.  Ms Taylor informed counsel for Ms S that: 

The constitution of a three-member panel is in the gift of the President of 

the tribunal.  It is not in the gift of a single member and that applies across 

the board.  (ts 7) 

144  In the rather disjointed submissions which followed it became 

apparent that among several reasons being advanced in support of the 

application that Dr Stepniak should disqualify himself was the contention 

that he had made the original decisions appointing a guardian and 

administrator and that Ms S's present application was that those should be 

set aside and for that reason, among others, he should not sit as a member 

of the tribunal.  Again counsel was informed that Dr Stepniak did not 

have the authority to decline to sit and that he did not have authority to 

convene the panel.  Again the statement: 
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The appointment of a panel is in the gift of the President (ts 8). 

145  The presiding member then turned to the details of the application of 

13 August 2010 and, when addressing the complaints that Dr Stepniak 

had not made immediate provision for the copies of documents on the 

SAT file at the hearing on 6 August, was met by a submission from 

counsel that he had not been acting in an open-handed manner and that he 

was biased.  Strangely, the contention then seems to have got lost and it 

does not appear ever to have been ruled upon or addressed by the tribunal.  

The best conclusion which can be drawn from the transcript is that the 

three-member tribunal collectively took the view that the membership and 

constitution of the panel was at the disposal of the President and was out 

of their hands.   

146  As will be seen, this is not an acceptable way of dealing with a 

submission that a member of a panel should not sit because of actual or 

reasonably apprehended bias.  That is a matter which needs to be 

addressed and decided by the panel itself. 

147  Nevertheless, the hearing proceeded without witnesses being 

formally called although Ms S was questioned by the panel and answered.  

No oaths or affirmations were administered and there was no scope in the 

procedure adopted for cross-examination and certainly none occurred.  

Again a controversy developed over whether or not material documents in 

the possession of the SAT had been disclosed to all the parties, and 

especially to Ms S and to her solicitor.  This eventually led to a further 

adjournment of the hearing to enable the report of the psycho-geriatrician, 

Dr KW, which had been referred to in the initial report of Dr T, to be 

sought and distributed. 

Decision of the three-member SAT, 24 November 2010 

148  The hearing by the three-member tribunal recommenced on 

24 November 2010. 

149  As already noted, the three-member tribunal of SAT did not 

specifically address or determine the application made on behalf of Ms S 

that Dr Stepniak should disqualify himself for bias.  The closest that it got 

to dealing with that matter was to observe that neither Dr Stepniak nor any 

members of the tribunal had any jurisdiction to determine the composition 

of the tribunal, the responsibility for which lay with the President.  After 

that, the matter was not further considered nor mentioned in the detailed 

oral reasons given at the end of the hearing by Ms Taylor on behalf of the 

tribunal.  However, at the end of the delivery of the oral reasons Mr BS 
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(ts 71 - 72) enquired whether his client's two applications of 13 August 

and 3 September 2010 had been dismissed.  Ms Taylor referred to the 

application of 3 August originally under s 80(6a) but it was confirmed that 

that had previously been dismissed by Dr  Stepniak on 6 August when he 

said that he would treat it as submissions and not as an application.  It was 

then identified that one of the applications was the application to rescind 

the orders of 5 February 2010 and to seek orders for compensation and 

restitution from the Public Trustee and to withdraw a caveat.  It is a little 

difficult to follow exactly how the tribunal dealt with that matter but from 

the observations (ts 72) it seems reasonably clear that it was dismissed, 

not on its merits, but because it was considered that the tribunal had no 

jurisdiction to make such orders.  The learned presiding member also 

observed that, insofar as Mr BS was seeking that the tribunal should 

revoke the orders of 5 February 2010, that was refused as well but that 

was the result of it being considered in the exercise of the tribunal's 

jurisdiction under s 84 to review the original orders (ts 72). 

150  The allegation of bias as a basis upon which Dr Stepniak should 

disqualify himself from sitting should have been dealt with directly.  The 

allegation was an assertion that the obligations of procedural fairness had 

not been observed.  The tribunal was bound to observe them and was 

under a duty to do so.  The implication that the members of the tribunal 

were unable to determine the membership of the tribunal may be correct 

as far as it goes, but they were not unable to determine whether any one or 

all of them should decline to sit because of an allegation of actual or 

ostensible bias.  If there had been bias or a reasonable apprehension of 

bias, it would have been wrong for the member or members concerned to 

have sat and, if they did, the entire proceedings should be quashed and 

any orders set aside.  Once the application had been made, it could not be 

avoided by referring to the role of the President.  If one of more of the 

members had had to recuse himself or herself because of actual or 

ostensible bias, then another or other members would need to be chosen 

and their choice would clearly be at the direction of the President.  By 

refusing to deal with the matter, the tribunal made a serious error in 

failing to exercise its jurisdiction on an inescapable issue which had been 

raised.  The question which therefore arises is what are the consequences 

of this failure to exercise that jurisdiction? 

151  One consequence is that the refusal of the tribunal to deal with such 

matter casts a shadow over its entire process of deliberation quite 

irrespective of the strength or weaknesses of the original application.  

How is a tribunal to retain public confidence and trust if it refuses to deal 

objectively with such an application?  Can such a refusal in itself give rise 
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to a reasonable apprehension of bias?  This was clearly an error of law 

and it was a failure to exercise jurisdiction which, as has recently been 

decided, itself constitutes an excess of the jurisdiction:  Public Service 

Association of South Australia Inc v Industrial Relations Commissioner 

of South Australia [2012] HCA 25 [34] (French CJ) and [65] (Gummow, 

Hayne, Crennan, Kiefel and Bell JJ).  In my view, it is also another reason 

sufficient to justify a review of SAT's determination (G & A Act s 21(b)). 

152  It was eventually conceded by the full tribunal in the reasons given 

on 24 November 2010 that: 

There is criticism to be made that may be well placed about the lack of 

transparency in the processes by which legal representatives or represented 

people obtain access to information, the substance of that, is that there has 

been as far as the tribunal is concerned disclosure of every relevant 

document before it (ts 71). 

153  There has been nothing to establish, or from which it could be 

inferred, that any delays or difficulties experienced in obtaining access to 

documents was due to any bias or impropriety by Dr Stepniak and that 

aspect of the original application must be rejected.  Nor is there any basis 

for concluding that by making the orders of 5 February 2010 Dr Stepniak 

was biased or became biased in relation to any future s 84 review of those 

orders.  As observed by the presiding member, Ms Taylor, on 24 

November 2010, when it is decided that a three-member tribunal should 

be assembled to deal with the s 84 review, it is often the case that a single 

member of SAT who had been involved in making the original orders 

under review or who was familiar with the management of the application 

before SAT will be appointed as a member of the three-member tribunal 

because of knowledge and familiarity with the background.  That is, of 

course, perfectly acceptable where there is no controversy about the 

propriety of the original orders and where the point of a review is to focus 

upon whether or not they should be continued, modified or discharged in 

the light of subsequent events. 

154  However, two matters bearing on the question of potential ostensible 

bias by Dr Stepniak were raised by ground 11 of the grounds of appeal 

(see [14] above) and in the course of submissions of the appellant.  These 

were that the process before the three-member tribunal of SAT was 

irretrievably flawed by the presence in the review decision-making panel 

of the original decision-maker, Dr Stepniak, in circumstances where the 

review was in all relevant respects a review process of a nature provided 

for by s 17A of the G & A Act.  This ground has two facets.  One is 

whether it gives rise to an issue of actual or reasonably ostensible bias and 
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the other is whether or not the review application was in substance a 

s 17A review because, if it was, Dr Stepniak was expressly precluded 

from sitting - s 11(7) of the SAT Act.  That being the case, the real 

question becomes whether or not, if the application before the 

three-member tribunal of SAT was solely a s 84 review and did not in any 

way incorporate a s 17A review, there is any basis upon which 

Dr Stepniak should have recused himself because of reasonably ostensible 

bias. 

155  One matter alleged as amounting to reasonably ostensible bias in the 

course of submissions was the observation recorded as having been made 

by Dr Stepniak when sitting as the sole member of the tribunal on 

6 August on an occasion when he had embarked upon what was being 

treated as a s 84 review but which was later adjourned.  In the course of a 

difficult passage of the hearing Ms S and her counsel were attempting to 

demonstrate that she was always of full capacity and that the orders of 

5 February 2010, as amended, should be revoked.  Dr Stepniak observed 

that at the earlier hearing it was clearly established that there was a lack of 

capacity - see [125] above. 

156  The submission advanced for the applicant is that this is an 

observation which discloses pre-judgment and a fixed view by 

Dr Stepniak that on 5 February 2010 it had been clearly established that 

Ms S lacked capacity.  The point of the observation is that the 

submissions and applications of Ms S, the latter admittedly being a little 

confusing because of reference to inappropriate sections of the Act, 

sought the discharge of the original orders essentially on the basis that 

they should never have been made.  Hence an issue which Ms S wished to 

have raised and determined on the review was whether or not it had been 

shown that she had lack of capacity in February.  The approach and 

observations of Dr Stepniak suggested that that had been clearly 

established and, effectively, was a fait accompli. 

157  A further consideration, although not raised by Mr BS or Ms S at the 

time, possibly because they were not aware of the background, was that 

on 17 March 2010 Dr Stepniak had wrongly amended the administration 

order, purportedly acting under s 83(1)(a) without notice or disclosure to 

Ms S or to anyone on her behalf.  That episode has already been examined 

and I have concluded that it was a clear breach of the obligations of 

procedural fairness.  Had that been known at the time or disclosed, it 

would be another factor which would have needed to have been taken into 

account on the question of whether or not there was any basis for a 

reasonable apprehension of bias.  I have to say that I consider that in 
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combination with the observations made at the hearing on 6 August 2010 

that involvement by Dr Stepniak would give rise to a reasonable basis for 

apprehended bias so as to render him ineligible to participate in further 

deliberations or determinations of decisions in Ms S's case. 

158  There is, however, a further significant matter.  Even if one were to 

take the view (which for reasons which follow I would not take) that the 

review applications involving the determinations of the applications 

brought by Ms S did not constitute a s 17A review, they nevertheless 

plainly asserted and sought to have determined as an issue Ms S's 

contentions that the original orders of 5 February 2010 were wrongly 

made and should be revoked and set aside.  Her position then and at all 

subsequent times was that she was never an incapable person and should 

never have been subject to any guardianship or administration order.  This 

is apparent from the applications filed by Mr BS dated 13 August, Ms S's 

affidavit of 24 August 2011, and from Mr BS's oral submissions to 

Dr Stepniak on 6 August.  It also arose from the strange disposition of the 

application made under s 80(6a) apparently amended to an application 

under s 84 which, while it was dismissed, 'could be made the subject of 

submissions at the eventual review'.  That application and those 

submissions plainly called into question the correctness of the original 

orders and, because he was the decision-maker who had made them, it 

was inappropriate for Dr Stepniak to be a member of the tribunal which, 

in effect, was being asked to review whether or not the original orders 

should ever have been made.  For him to sit on an application which 

required a decision of that nature would, I am satisfied, give rise to a 

reasonable apprehension of bias.  Had it been necessary to decide this, I 

would have concluded that Dr Stepniak should not have sat on the s 84 

review in the manner in which it was constituted and that having 

participated in that decision, against objection, the result must be that all 

the decisions and orders made on that occasion should be quashed and set 

aside. 

159  The same result, however, is reached if one takes the route which I 

prefer, namely, that regardless of how it was entitled, the application 

being advanced on behalf of Ms S to the effect that the orders of 

5 February 2010 should both be set aside because they should never have 

been made was an application by an aggrieved person which in substance 

came under s 17A.  It is very difficult to see why the members of the 

tribunal did not appreciate this because they were quite specific in 

dismissing, on the grounds they had no jurisdiction, the contention that the 

original orders were wrongly made, saying that they had not been 

appointed or constituted under s 17A to conduct such a review.  It is true 
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that they had not been so appointed, but it was equally true that the relief 

which was being sought on behalf of Ms S was relief available under that 

section.  By refusing to deal with or recognise the true character of the 

application being made by Ms S, I am satisfied that the tribunal wrongly 

failed to exercise its jurisdiction, was wrongly constituted and was not 

able to adjudicate upon and determine the issues which had been raised 

and advanced by Ms S.  The result, therefore, is that its decision and 

findings must be set quashed and set aside. 

The s 84 or s 17A review controversy 

160  The nature of this controversy and whether the substance versus form 

question gives rise to the need for its attention has already been mentioned 

several times.  At this point, the examination will dwell on the manner in 

which it was approached at the three-member hearing of SAT which 

purported to be exclusively an s 84 review.   

161  The distinction between matters of substance and matters of form, in 

some areas of law termed a distinction between matters of law and matters 

of procedure, demands attention in many different and disparate areas.  

The distinction is frequently encountered in areas of constitutional law 

where the validity of a law or whether it falls within an authorised head of 

legislative power may depend upon its proper characterisation.  There are 

many examples of this, for example, on what constitutes a law of excise 

within the Commonwealth's exclusive legislative regime - see Ha v New 

South Wales (1997) 189 CLR 465; [1997] HCA 34; Gosford Meats v 

State of New South Wales (1985) 155 CLR 368; [1985] HCA 5; Capital 

Duplicators Pty Ltd v Australian Capital Territory [No 2] (1993) 178 

CLR 561; [1993] HCA 67.  The distinction is also found in areas of 

international law where questions arise as to what laws of substance and 

what laws of procedure should be applied in the trial in one forum of a 

cause of action arising and cognisable under the laws of another - John 

Pfeiffer v Rogerson (2000) 203 CLR 503 [97]- [99].  It also emerges in 

questions arising in the equitable jurisdiction concerning whether or not a 

term in a contract is unenforceable because it constitutes a penalty rather 

than a genuine pre-estimate of liquidated damages:  O'Dea v Allstates 

Leasing System WA Pty Ltd (1983) 152 CLR 359. 

162  A common feature in occasions when it is necessary to draw a 

distinction between matters of substance on the one hand and matters of 

form on the other is the insistence of the law that the true nature of a legal 

dispute or the proper characterisation of a law should be the primary focus 

in any controversy which requires its identification, characterisation or 
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application.  The prevailing approach adopted in such situations is that the 

quest for the true nature or characterisation of a law or contractual or other 

obligation or cause should not be masked, diverted or pre-determined by 

the form in which the issue presents itself or by the particular procedure 

which is employed.  The insistence in identifying substance rather than 

form requires the process of identification or characterisation to be 

conducted objectively without regard to distracting, disguising or 

mistaken appellations or procedures employed by the parties when 

formulating their obligations or presenting their issues for consideration.  

The adoption of such an approach is regarded as essential for a court to 

determine and resolve the real issues between the parties (see Supreme 

Court Act s 24(7)).  This is equally applicable to administrative tribunals 

and other courts.   

163  It is particularly important in the exercise of the protective 

jurisdiction of this court in relation to infants and disabled persons, a 

correlative jurisdiction in respect of which is conferred on SAT under the 

G & A Act.  It is the true rights and interests of disabled persons or 

persons who are the subject of proceedings under the G & A Act which 

must be identified, evaluated and determined not some mistaken or 

ill-considered version of them.  Accordingly, in the guardianship 

jurisdiction, the SAT should be astute to ensure that no matter how 

garbled, ill-advised or inappropriate may be the approach adopted by a 

party, the true nature of the relief sought is properly identified and 

jurisdiction is exercised according to the statutory obligations imposed by 

the legislation.   

164  In the exercise of this protective jurisdiction one would hope that the 

parties and their advisors would choose the correct forms, identify the 

correct issues and leave it to the SAT to decide them according to law but 

this may not always be so and the SAT has an ever present obligation to 

ensure that the correct issues are addressed and determined. 

165  In the present case, for reasons already much expatiated upon, the 

submissions being advanced on behalf of Ms S, the two applications 

lodged by her counsel on 13 August 2010, and the submissions to the 

single-member of the SAT comprised by Dr Stepniak on 6 August 2010 

were entirely consistent and uniform in contending that the original 

guardianship and administration or orders of 5 February 2010 should 

never have been made, should be rescinded and set aside together with the 

grant of whatever appropriate restitutionary and compensatory relief was 

necessary.  She was plainly a person aggrieved by the original decisions.  

The SAT realised this is what she wanted but said it they had no 
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jurisdiction to grant that relief because they were conducting a section 84 

review.  The question must therefore be why, when they realised that what 

was being sought was effectively an invocation of a claim for review 

under s 17A, that was not arranged and conducted?  Why persist in the 

s 84 review when it was apparent that the party most directly affected 

wished to have a review which went to the merits of whether or not the 

original orders should have been made?  That question was not addressed.  

This desired resort to the review jurisdiction of the tribunal was not 

granted.  No reason for this appears but the invocation of that jurisdiction 

was declined and refused.  There can be no doubt that that is a serious 

error of law and one which vitiates the proceedings which were conducted 

by the three-member tribunal. 

The issues arising at the review by the three-member tribunal of SAT 

166  So far as can ascertained from the evidence on this appeal the written 

materials before the tribunal on the 'review' included: 

(a) a Primary Carer and Social Worker Guide questionnaire 

completed by LT dated 8 July 2010 (care manager of 

[suppressed]); 

(b) Doctor's Guide questionnaire completed by Dr PP dated 14 July 

2010; 

(c) Bentley Hospital in-patient discharge letter dated 10 February 

2010; 

(d) Public Trustee's report on the administration of the estate together 

with an audited financial statement by CW dated 26 July 2010; 

(e) Public Advocate's report dated 2 August 2010 by GP; 

(f) updated Public Trustee's report of 4 August 2010 by CW; 

(g) vacant land valuation and report of [suppressed] Bentley, prepared 

for the Public Trustee by [suppressed] Valuations dated 15 March 

2010; 

(h) report of SC, clinical psychologist, Bentley Health Service, dated 

9 December 2009 (apparently only forwarded to SAT on 

25 August 2010); 

(i) letter to SAT from appellant's friend, Mrs L, dated 29 August 

2010; 
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(j) further letter with update report from the Public Trustee, CW, 

dated 1 September 2010; 

(k) affidavit of appellant, Ms S, dated 25 August 2010; 

(l) written submissions by Mr BS, solicitor for Ms S, dated 

6 September 2010; 

(m) further update letter from the Public Trustee, CW, dated 

20 September 2010; 

(n) letter from Dr KW, consultant psychiatrist, Bentley Older Adult 

Mental Health Service, dated 21 September 2010; 

(o) further update report letter from the Public Trustee, CW, 

17 November 2010. 

167  An examination of the transcripts of the hearing of the three-member 

SAT tribunal on 7 September and 24 November 2010 reveal the process 

and procedure adopted at that review. 

168  The record of the hearing of 7 September 2010 discloses that much 

time was occupied by considering the significance of the various written 

reports.  None of the authors of those reports actually gave evidence or 

was cross-examined and there was no opportunity provided for that to be 

done.  Certainly, none of the written reports was verified by affidavit, 

statutory declaration or otherwise.  As the hearing developed, members of 

the tribunal directed a series of questions to Ms S herself which were 

addressed by her without objection by her counsel (ts 25 - 35, 9/9/10).  

After that two of her friends there present were 'heard from', SM and GH 

(ts 35 - 38).  Neither was sworn or affirmed and there was no opportunity 

offered for either to be cross-examined.  Neither had any medical 

qualifications but each was asked whether there was an ongoing need for 

Ms S's future care.  Mr B, of the Public Trustee's office, was then asked 

whether or not there was an ongoing need for an administrator to be 

appointed in the view of the Public Trustee (ts 39 - 49).  Similarly, 

observations were received from Mr P of the Public Advocate's office.  

On none of these occasions was any oath or affirmation administered, nor 

did any of the 'witnesses' give evidence in any formal sense.   

169  The way the proceedings were conducted provided no opportunity of 

cross-examination and it is difficult to distinguish between 

evidence/information providing matters of fact, and matters of opinion 

from the persons who responded to questioning (none of whom had 
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medical qualifications) from the members to the tribunal and contentions 

or submissions.  Nevertheless, all this was treated as evidence. 

170  The presiding member of SAT said (ts 58): 

The tribunal has heard evidence this afternoon from Ms S, from her friend 

Mrs M, from Ms W and Mr B of the Public Trustee's office, from Mr P of 

the Public Advocate's office, and from Mr BS in his capacity as Ms S's 

solicitor and advocate. 

171  Despite the shortcomings in the procedure adopted, it is clear that all 

that was said at this hearing was treated as 'evidence'.  The reason for the 

adjournment was to obtain a copy of the report of Dr KW, which it was 

noted had been referred to in the original doctor's guide signed by Dr T of 

22 December 2009. 

172  At the adjourned hearing on 24 November 2010 a similar procedure 

was followed.  This was convened to allow the report from Dr KW which 

had been referred to in the written observations of Dr T available to the 

hearing on 5 February 2010 to be obtained.  What was discovered was 

that no written report from Dr KW for that period existed.  His report 

dated 21 September 2010 is the only document which he had written 

setting out his opinion about Ms S in recent months.  That was then 

available for the first time together with the supplementary report of the 

Public Trustee of 17 November 2010 already mentioned.  The latter had 

not been supplied to Ms S's solicitor until after the adjourned hearing had 

got underway.  There was then further dialogue between the members of 

the tribunal and Ms S without her being sworn or affirmed which dealt 

largely with her unhappiness and dissatisfaction with arrangements at 

[suppressed].  This was followed by a series of questions of Ms S by her 

solicitor, Mr BS.  In response to a series of questions from members of the 

tribunal, Ms S in various ways emphasised her desire to return to her own 

home. 

173  As a result of Ms S's complaints about conditions at [suppressed], the 

tribunal then took steps to make contact with LT, the care manager at 

[suppressed].  A portion of the transcript relating to the contact with Ms T 

is missing but it is evident that she was contacted by telephone from the 

tribunal room and her 'evidence' was taken over the telephone as part of 

the hearing.  There is nothing to indicate that she was sworn or affirmed 

or that any formalities were taken to emphasise the obligation of giving 

evidence of the truth and the whole truth.   



[2012] WASC 306  
EM HEENAN J 

Document Name:  WASC\GDA\SMITH_Anita_CaseStudy   (LW) Page 71 

174  Ms T's evidence was devoted largely to hoarding behaviour by Ms S 

at the hospital involving food and fruit, which would be kept in her room, 

go stale or mouldy and attract insects, leading to complaints and the need 

for it to be removed.  There was no provision for cross-examination of 

Ms T.   

175  Enquiries were then made by members of the tribunal of the 

representative of the Public Trustee as to the availability of 

accommodation and the market price for Ms S's home.  At page 39 of the 

transcript of 24 November Mr BS renewed his objection to Dr Stepniak 

sitting as a member of the tribunal by saying: 

I'd just like to repeat for the purposes of appeal that Dr Stepniak being the 

original decision maker on 5 February and 10 March I think it was or 

15 March is now in a position where he is reviewing his own decision.  We 

submit that this is fraught with difficulty from a jurisprudential point of 

view.  There is an inescapable perception of bias and he should have stood 

aside.  We say that although, madam chair, you found that that's not the 

procedure judicial officers always have the power to stand aside when they 

feel as if they can't make decisions. 

176  Submissions were then invited from the representatives of parties.  

Extensive oral submissions were made by Mr BS in addition to his written 

submissions which were before the tribunal.  Short oral submissions were 

made by Mr P on behalf of the Public Advocate and by Mr B on behalf of 

the Public Trustee.  These stressed the difference in scope between the 

reviews available under s 84 and a review under s 17A, with Mr B 

submitting that this hearing was only of the former type.  The tribunal 

then adjourned over the luncheon period and returned in the afternoon, 

when detailed oral reasons were given for its decisions by the presiding 

member, Ms Taylor. 

Evaluation of evidence 

177  Because of the statutory condition that an administration order can 

only be made if it is established that the person is unable 'by reason of a 

mental disability' to make reasonable judgments in respect of matters 

relating to all or any part of his estate (s 64(1) G & A Act) it is essential to 

identify and evaluate the evidence before the tribunal, if any, relied on to 

support the existence of any alleged mental disability. 

178  The evidence available on this issue at the hearing of 5 February 

2010 has already been reviewed and examined.  There was no evidence 

before that hearing from any duly qualified medical practitioner or other 

expert witness capable of providing such an opinion that Ms S had a 
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mental disability.  It is necessary to turn to the medical evidence which 

was subsequently obtained.  It is listed among the documentary materials 

referred to in [166] above.  There was reference to a report to SAT from 

Dr KHS but no such report has ever been supplied nor is there one in the 

materials forwarded to this court by SAT for this appeal. 

179  In the Doctor's Guide questionnaire completed by Dr P of 14 July 

2010 the box asking the question whether the person had any impairment 

of her cognitive ability or mental function was ticked 'Yes' and the doctor 

wrote: 

Has a form of obsessive compulsive disorder and some impairment in 

cognition. 

180  However, on the question of capacity the doctor ticked the box 'Yes', 

that she was capable of making reasonable decisions now in relation to 

her personal health care.  He also ticked the box that she was capable of 

making reasonable decisions now in relation to her financial affairs.  In 

relation to the box asking the question whether she could make reasonable 

decisions now in relation to her living situation, the doctor ticked the box 

'Not sure', commenting: 

Predominant feature of her obsessive compulsive disorder is her desire to 

continue living in her own house which is now in disrepair.  

181  He also answered the question that there were no further reports 

available which might assist the tribunal (particularly ACAT assessments, 

mental status tests or psychological reports) apart from the disability 

summary of 10 February 2010 (presumably being the discharge summary 

from Bentley).  He also ticked boxes to say that he was not sure that Ms S 

then had the capacity to execute a valid EPA and was not sure whether 

she had ever executed one.  Nothing in that report is capable of supporting 

a finding of mental disease or disorder or mental disability within the 

definition of the Act.   

182  As to the Bentley Hospital discharge letter, this appears to have been 

completed by a Dr MM under the supervision of a consultant, Dr SM.  

Neither Dr MM nor Dr SM was called or provided evidence directly to 

any of the hearings before SAT.  The letter gave an account of Ms S's 

assessments at Bentley Hospital during the period [suppressed] October 

2009 to 10 February 2010.  It recorded her CAM COG (Cambridge 

Assessment for Mental Disorders of the Elderly) score as 74/103 during 

clinical psychology assessment.   
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These results suggested concrete thinking as well as difficulty integrating 

multiple pieces of information and in approaching tasks in a logical and 

efficient way.  Impaired capacity for deduction and connotation was 

observed and speed of information processing was low.  Thus executive 

functioning presents as a marked weakness. 

183  Other clinical and pathological findings were recorded which need 

not be mentioned.  There is a paragraph dealing with the cluttered and 

untidy home and her rejection of offers of other residential care, followed 

by the passage: 

We have involved the psycho-geriatric team to comment on her 

competency and decision-making capacity.  They noted her decreased 

understanding of the risks of a cluttered home, no electricity and broken 

doors.  Although she intends to clean her house and fixed things up, but 

unable to give any evidence of being able to plan for this.  Overall, her 

tendency to hoard is longstanding and she doesn't demonstrate a capacity 

to make decisions in relation to living situation.  She has continued with 

this behaviour during admission.  No evidence of mood disorder or 

psychosis.   

184  This does not support a finding of mental disability either. 

185  The report from Bentley Hospital of 9 December 2009 from SC, 

clinical psychologist, seems to be part of the Bentley Hospital records.  

That, as earlier mentioned, was not provided to SAT until 25 August 

2010.  It is a report on a referral for assessment of cognitive function 

conducted on 4 December 2009.  It refers to earlier reports conducted in 

July 2007 and in 2005, neither of which was produced or in evidence.  It 

reported that Ms S was fully oriented and aware that she was an inpatient 

at Bentley Hospital.  The results of her performance on various objective 

assessment tests were recorded, including her CAM COG results where 

the report was 74/103.  This was higher than the score obtained in 2005 

suggesting that her overall cognitive functioning was stable.  As a result 

of these tests it was observed that she was cognitively impaired and may 

have dementia.  The final summary included the following observations: 

… the results of the current assessments suggest overall stability - against 

a background of 'low average' predicted pre-morbid IQ.  The cognitive 

profiles from the two testing occasions are relatively consistent.  They 

suggest sound recent and short-term recall, problems with praxis, poor 

mental arithmetic, mild weakness in perception and a degree of concrete 

thinking.  It is noted that this time around [Ms Ss] clock drawing was 

markedly impaired.  At the current assessment a number of DKEFS tests 

were administered.  These results also suggested concrete thinking as well 

as difficulty integrating multiple pieces of information and in approaching 

tasks in a logical and efficient way.  Impaired capacity for deduction and 
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connotation was observed.  Speed of information processing was slow.  

Thus, executive functioning presents as a marked weakness - not 

unexpectedly. 

186  This report provides a basis for a conclusion that there was mild 

cognitive impairment but it does not contain any report that Ms S was 

unable to care for herself, manage her finances or make reasonable 

decisions, still less that she had an actual mental disability.  The 

interpretation and evaluation of this report is essentially a matter for 

expert medical opinion. 

187  Perhaps the most significant report, and certainly the report from the 

person best qualified to express an opinion about Ms S's mental disability 

or otherwise is the report from Dr KW, consultant psychiatrist, of 

21 September 2010.  This began with a reference to having seen Ms S on 

two occasions during 2009 while she was an inpatient in the geriatric 

ward at Bentley Hospital under the care of Dr SM in answer to a 

consultation request.  This observation makes even more conspicuous the 

absence of any report from Dr M, who was responsible for the supervision 

and care of Ms S while at Bentley.  After giving an account of her history 

supplied at the first consultation on 16 October 2009 and his clinical 

observations her at that time, Dr KW wrote: 

… My impression is that she was a fairly isolated lady with an 

unsophisticated manner.  I felt that she may have had mild cognitive 

impairment but this was difficult to say without baseline of cognition or 

educational level.  She had at least partial insight into her hoarding 

behaviour but did not give a sophisticated understanding of the risks or 

dangers. 

I suggested a domiciliary assessment of her care needs when best 

recovered and appropriate care services are offered.  If she was still unable 

to demonstrate an understanding of risk, an application for a substitute 

decision-maker may be appropriate. 

188  Dr KW then referred to a second consultation on 18 December 2009 

in the light of further hoarding behaviour in the hospital and after a CAM 

COG assessment completed by the psychologist which demonstrated 

weakness in executive functioning (presumably this is a reference to the 

report of the psychologist, SC, which has just been reviewed).  This 

confirms my earlier observation that Ms SC's report itself was not 

intended to be, or could be, diagnostic but was an aid for evaluation by a 

supervising medical practitioner.  At this second consultation Dr KW 

considered that Ms S appeared as physically improved.  He noted recent 



[2012] WASC 306  
EM HEENAN J 

Document Name:  WASC\GDA\SMITH_Anita_CaseStudy   (LW) Page 75 

cognitive testing showing deficits in executive functioning but no 

evidence of mood disorder or psychosis.  He concluded by saying: 

Although she was not able to give an account of her treatment, she was 

accepting of taking medication prescribed.  In relation to her finances, she 

reported that she had been able to meet her financial obligations although 

this is her report and also if there were financial decisions to be made in 

relation to home repairs, I did not believe she would be able to weigh what 

was important financially.  I gather her tendency to hoard was 

longstanding but she did not demonstrate a capacity to make decisions in 

relation to her living situation, due to being unable to demonstrate an 

understanding of risks of current living situation. 

I wondered whether a Guardianship Administration Order may be applied 

for and if granted a substitute a decision-maker may make decisions in 

relation to this.  From the request for this report, I presume that such an 

application has been made.  Having only reviewed her on two occasions, 

and not for the past eight months, if the Board is concerned that her 

capacity to make decisions is equivocal, may I suggest that a further 

opinion is sought, specifically to address this issue. 

189  Again there is no finding, no diagnosis or suggestion of mental 

disability but at most a mild cognitive impairment.  Dr KW had only seen 

Ms S on two occasions and then for the purposes of assessment in 

Bentley.  He was not asked to see her again before providing this report 

and it is evident that he had no clear knowledge of the purposes of the 

report or the issues to be considered or reviewed by the SAT.  That did 

not bode well for providing information relevant to the issues which had 

to be decided.   

190  Clearly, Dr KW did not consider himself to be in a position to 

express any current opinion as to whether or not Ms S was in need of any 

protective order for guardianship or otherwise, although he inferred that 

the board may be enquiring into that.  He suggested, most responsibly, 

that if there were some equivocation about whether or not this was needed 

a further opinion (meaning medical opinion) should be obtained.  That 

could have been done utilising the powers under s 64 of the SAT Act and it 

is nothing short of disturbing, in the light of the specific observation of 

Dr KW, that it was not done. 

191  In this situation perhaps the most conspicuous and concerning 

feature of the evidence/information before SAT is the absence of 

information or evidence from suitably qualified persons able to provide 

qualified expert opinions on the issues to be decided.  First, no medical 

practitioner was called to give evidence or gave oral evidence or was 

cross-examined concerning any of the matters to be decided.  Secondly, 
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there was no medical examination or assessment of Ms S carried out by 

any medical practitioner for the purposes of addressing, considering and 

reporting on the issues of her capacity which were to be decided by the 

board.  The only detailed report from any qualified medical practitioner 

about Ms S's condition prepared specifically for the SAT was that of 

Dr KW which, as already noted, did not come into existence until 

21 September 2010 and then was inconclusive on the issues to be decided 

recommending, as it did, that a further opinion be obtained.  Thirdly, 

neither of the two doctors directly involved in Ms S's care at Bentley, the 

consultant Dr M or the author of the discharge summary letter of 

10 February 2010, Dr MM, was even approached for a report concerning 

the appellant's condition or whether or not in their opinion she was in 

need of protective orders.  In the situation where Ms S denied at the time 

and continued to deny that she was unable to manage her affairs and 

clearly questioned the suggestions that she was, these omissions are both 

astonishing and remarkable. 

192  In the result, therefore, there is simply no evidence to support a 

finding that Ms S had or has a mental disability within the meaning of the 

G & A Act and, therefore, there was never any basis upon which an 

administration order could have been made.  That is enough, in itself, to 

reach a conclusion that the administration orders made and renewed 

should be rescinded and set aside.  However, it does not necessarily 

dispose of the question of whether or not there were errors of fact or law 

in making or renewing the guardianship order in November 2010.   

193  There were errors going to the jurisdiction of the tribunal, namely its 

constitution, the refusal to consider the submissions of bias, actual or 

ostensible, concerning Dr Stepniak, the neglect to constitute the tribunal 

as it should have been constituted to deal with a review under the statutory 

powers conferred by s 17A and the lack of procedural fairness in the 

procedures adopted which would, in any event, lead to the finding to 

appoint a guardian in November 2010 being rescinded and set aside. 

Relief 

194  All this, therefore, leads to the question of what relief should be 

granted by this court in the event of the success enjoyed by Ms S on this 

appeal.  Plainly, the administration orders should be quashed.  The 

question is whether or not the matter should be remitted to consider 

whether or not some form of guardianship order, limited or otherwise, 

should be made and for a further hearing to take place - with appropriate 

procedural safeguards to ensure that all relevant evidence is presented, 
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with sufficient notice to be considered and answered by Ms S, and that 

she have her own opportunity to adduce evidence and that there be 

occasion for cross-examination of witnesses if so desired.  There are, 

however, several major practical impediments to such a course 

notwithstanding that the result of this hearing may leave the position as to 

whether or not Ms S is in need of a guardian inconclusive.  These are: 

(a) The only applicant for relief in respect of the affairs of Ms S is the 

original applicant, Ms P, the social worker at Bentley Hospital.  

She has taken no part in these proceedings and, so I was informed 

by counsel for the Public Advocate, with the consent of all the 

parties, she has since retired from her employment at Bentley 

Hospital.  It was evident that the impetus for the initial application 

to SAT by a representative of Bentley Hospital was to allow Ms S 

to be discharged from the hospital to some other form of care to 

which she was, otherwise, unwilling to go.  This having been 

achieved, neither Ms P nor any other representative of Bentley 

Hospital has any further direct interest in, or responsibility for, 

Ms S. 

(b) In practical terms the major driver for the intervention of the SAT 

by the appointment of a guardian or administrator was to address, 

and to resolve the problems associated with the disrepair of Ms S's 

house at [Bentley] in light of threatened action by the City of 

Canning.  Acting in reliance on the powers conferred by the SAT, 

this was later done by the Public Trustee in no uncertain terms 

which, so it may have been thought, dealt with the problem 

forever while propelling Ms S into forced and expensive 

accommodation which she did not want and has no wish to 

continue. 

(c) The appointment of an administrator was necessary to confer 

powers to deal with the house, its disposal or sale.  If, in reality, it 

had been appreciated that there was no power to appoint an 

administrator, then the method chosen to deal with the housing 

and accommodation problem was not available.  That being the 

case, it is very questionable whether there would have been any 

utility at all in making a guardianship order or one on the terms 

made in February 2010.  Having regard to s 4(4) of the G & A Act, 

it is very much an open question as to whether or not a 

guardianship order alone should ever have been made. 
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195  In the circumstances, therefore, on a proper evaluation of the 

evidence before the tribunal, bearing in mind the statutory tests, there is 

no reasonable basis for concluding that the evidence in support of the 

claim for the appointment of a guardian reached the point where it 

rebutted the presumption of competency established by s 4(3) of the 

G & A Act.  Therefore, this was a situation where, despite any anxieties or 

doubts which may have lingered, there was no basis in the evidence as it 

stood to make such a guardianship order.   

196  Had the matter been approached differently, had a recent 

comprehensive medical examination of Ms S been commissioned and 

obtained, had the doctors concerned been called to give evidence and 

subjected to cross-examination, the position may have been different, but 

all of that is in the realms of speculation.  The evidence did not discharge 

the burden of rebutting the statutory presumption of competency and, 

consequently, the orders for the appointment of a guardian cannot stand 

and must be set aside. 

Further evidence 

197  In the course of a directions hearing in this appeal on 16 January 

2012 I gave Ms S leave to adduce a report of a Dr PC at the hearing of the 

appeal without requiring Dr PC to attend for examination or 

cross-examination unless demanded.  I also gave the applicant leave to 

adduce evidence from Dr JS in relation to the subject of the second and 

third of his reports produced at that hearing either in the form of oral 

evidence or, if the respondents consented, by the tender of those reports 

subject to any due objections as to relevance.  I gave the respondents 

liberty to adduce expert evidence from another psychiatrist or clinician in 

a like discipline to answer or refute Dr JS's report or reports.   

198  Pursuant to this leave counsel for the appellant tendered a report 

from Dr PC, a consultant physician and clinical haematologist, dated 

14 December 2011.  It is a copy of a report from Dr PC to the referring 

general practitioner, Dr PP.  It contains much clinical detail relevant to an 

investigation as to whether or not the results of earlier blood testing were 

suggestive of myeloma or lymphoma.  Neither of those conditions nor the 

anomaly in earlier blood tests which led to the referral is relevant to the 

question of whether or not Ms S has ever been in need of the appointment 

of a guardian or administrator.  Nevertheless, in Dr PC's report there is the 

passage: 
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Clinical examination was basically unhelpful.  Mentally she was very alert 

and sharp.  There were no obvious neurological problems on a short 

examination …  

199  Also, pursuant to that leave, counsel for Ms S tendered two reports 

from the consultant psychiatrist, Dr JS, to whom she had been referred for 

psychiatric assessment and report by her solicitor.  Dr JS had reviewed 

Ms S's medical history and records and had interviewed and examined 

her.  The materials considered by him include the report of the clinical 

psychologist, SC, of 9 December 2009, the SAT Doctor's Guide from 

Bentley Hospital of 22 December 2009, the Bentley Hospital discharge 

letter of 10 February 2010, a report from Dr KS of 11 March 2010, the 

SAT Doctor's Guide completed by Dr P of 14 July 2010, the SAT Primary 

Carer and Social Worker's Guide from Ms T of 8 September 2010, and the 

report of Dr KW of 21 September 2010.  A full personal family and 

medical history was set out, followed by detailed results of a mental state 

examination.  Dr JS's summary and assessment was extensive but, 

relevantly, included the following observations: 

• at clinical interview today Ms S had no evidence of cognitive 

impairment or of a dementia 

• Ms S is capable of understanding the general nature of legal 

proceedings involving an appeal from guardianship/administration 

orders and 

• she is capable of providing instructions, making decisions 

regarding preferred options and choosing courses of action after 

careful explanation from a legal advisor 

200  In a second report of the same date Dr S was asked to address and 

comment upon the significance of the written materials which had been 

available to SAT leading to the orders made on 5 February 2010 and 

24 November 2010.  In this lengthy report Dr S wrote: 

• The diagnosis of pack rat syndrome, compulsive hoarding, 

cluttering syndrome and hoard syndrome are not recognised 

conditions according to ICD-10 or DSM-IV TR [the applicable 

protocols for making a psychiatric diagnosis]. 

• I do not consider it is appropriate for me to make a judgment 

regarding the strength of evidence upon which the initial order was 

made.  However, there appears to be no formal diagnosis made 

regarding any mental health condition. 

201  Neither of the respondents sought to have Dr JS available for 

cross-examination and, despite some objections to the admissibility of 
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portions of his reports which were overruled, both reports were accepted 

in evidence.  Neither respondent sought to adduce any further medical 

evidence dealing with the reports of Dr PC or of Dr JS. 

202  The appellant also tendered an affidavit of Mr BS, the solicitor who 

had appeared for Ms S in the proceedings before SAT from August until 

November 2010.  This confirmed that he had first been instructed on 

28 July 2010 and that he filed an application with SAT on 3 August 2010 

seeking various orders, including orders that the then guardianship and 

administration orders be rescinded and discharged.  This confirms that it 

was not until the hearing on 7 September 2010 that it became apparent 

that there might be no report from Dr KW, psycho-geriatrician, dated 

22 December 2009 or earlier as referred to in the SAT Doctor's Guide of 

22 December 2009. 

Objections to the reception of new or further evidence 

203  Apart from objections dealing with the content of parts of the 

evidence proposed to be adduced for the first time on this appeal, which 

were dealt with and disposed of at the hearing, there were more 

fundamental objections to the receipt of any of this evidence by the 

second respondent.  These raised the question of whether 'new' or 'fresh' 

evidence could be admitted at all on such an appeal and, even if it could, 

whether any of the evidence proposed to be adduced should be admitted 

in the circumstances.   

204  I have decided to admit all the evidence because of its relevance to 

the matters to be determined and because of the paucity of evidence on 

these points from qualified medical personnel at the original hearings 

when there was clearly a capacity and the need for that evidence to be 

obtained and utilised by the tribunal under s 64 of the SAT Act.   

205  There is also a second dimension which favours the admission of the 

evidence from both Dr C and Dr S.  This is the question of whether or not 

Ms S's contested status as a 'person under a disability' within the meaning 

of O 70 RSC precludes her from conducting this appeal in her own right 

without a next friend.  I have already canvassed the reasons which led me 

to conclude that she should be permitted to conduct the appeal without a 

next friend but, in doing so, I have always stressed that that determination 

remained subject to review, especially in the light of any evidence which 

might emerge as to her present capacity to conduct proceedings on her 

own behalf.  I left open the possibility that evidence bearing on that 

question could be adduced by any party to the present appeal.  In the 

result, only the applicant, Ms S, has sought to adduce such evidence.  The 
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opinions of Dr PC and Dr JS each suggests that she does have that 

capacity and is able to make conscious and responsible decisions for 

herself with the benefit of legal advice.  As I have said, that evidence has 

not been challenged by either respondent in the present hearing.  This 

means that the only obstacle standing in the way of Ms S conducting these 

proceedings on her own behalf is the automatic classification of her as a 

person under a disability by virtue of the orders made by SAT which are 

under challenge.  I have set out why I consider that they should not be 

determinative in the present case.  On the evidence as it now stands, I 

consider that Ms S does have the capacity to bring these proceedings and 

should be permitted to do so notwithstanding the presumptive status 

accorded to her by the contested findings which were previously made by 

SAT.   

206  The question of what use can be made of this 'new' or 'fresh' 

evidence in relation to determining the appeal from SAT requires a 

different approach.  There are no express limitations on the reception of 

evidence on an appeal conducted under s 105 of the SAT Act.  However, 

with respect to decisions from a three-member tribunal of SAT pursuant 

to s 19 of the G & A Act, it is provided by s 29 of that Act that: 

(1) The court shall determine the appeal - 

(a) on the material that was before the State Administrative 

Tribunal and 

(b) on such further evidence either oral or by affidavit as the 

court thinks fit to receive. 

(2) For the purposes of subsection (1) the court may ascertain what 

material was before the State Administrative Tribunal on such 

evidence, statement or record of what occurred before the tribunal 

as the court considers sufficient. 

207  There is therefore, accordingly, an express power to take further 

evidence on an appeal from the SAT as constituted by the three-member 

tribunal; that is, in this case, from the decisions made in November 2010. 

208  Counsel for the second respondent submitted that the nature of an 

appeal depends upon the terms of the statute conferring the right of 

appeal:  Re Coldham; Ex parte Brideson [No 2] (1990) 170 CLR 267; 

[1990] HCA 36, 273 - 4; and Coal and Allied Operations Pty Ltd v 

Australian Industrial Relations Commission (2000) 203 CLR 194; 

[2000] HCA 47 [11].  In this case, the appeal from the three-member 

tribunal is by way of rehearing, leading to the submission that such an 
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appeal is usually conducted solely on the evidence given at first instance 

in contrast to an appeal by way of a hearing de novo when the matter is 

heard afresh and on evidence presented at the hearing of the appeal:  

Allied Operations [13].  Counsel for the second respondent submits that a 

relevant factor in the present case is that the appeal under s 19 is both a 

mechanism for curing error and/or that there is some other reason to 

justify a review (s 20 of the G & A Act).  That led in turn to the 

submission that there could be no error of fact or law by the SAT in 

failing to take into account evidence which was not in existence and not 

before it.  I must say, with respect to that submission, that it overlooks the 

submissions advanced for the appellant that the situation before the SAT 

in its protective jurisdiction called for the tribunal to exercise its powers 

under s 64 of the SAT Act to obtain suitable expert evidence as to Ms S's 

present capacities, an error which can only be remedied by obtaining and 

considering evidence of the kind that might have been obtained had that 

power been exercised by the tribunal.   

209  Having regard to the statutory obligation under s 4 of the G & A Act 

to make any decision in the best interests of the person with a disability, I 

consider that it is appropriate in the interests of justice to take new or 

fresh evidence into account on an appeal such as this where it is plainly 

relevant to the issues under consideration and where evidence of that kind 

should have been obtained or adduced as part of the review process 

undertaken by SAT.   

210  It would be surprising if it were otherwise because, by hypothesis, 

the exercise of a review by the SAT whether under s 84 or s 17A proceeds 

on the basis that a finding has already been made that a person is in need 

of a guardian and/or administrator and to that extent is under the 

protective jurisdiction.  How can it be said that if the person in need of 

such protection through no fault of her own fails to obtain evidence on a 

crucial question which is potentially determinative of the application, she 

should be prohibited afterwards of bringing it forward?  Such a contention 

must postulate that the person had the ability, the means and the capacity 

to recognise, obtain and produce such evidence at the hearing in question, 

an assumption which is directly opposed to the status as found of the 

person concerned at that time.  The paradoxical effect of this approach 

must be that only if a person were truly competent and not in need of a 

guardian or an administrator could the failure to adduce evidence of this 

kind be held against her yet such a status of competence would mean that 

there should never have been either form of protective order.   
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211  Very responsibly, counsel for the second respondent concluded his 

submissions on this point by contending that it was undesirable to attempt 

to establish any hard and fast rules in relation to the admission of new or 

fresh evidence on such appeals and that the admissibility of such material 

was, in most cases, likely to depend on the particular facts and 

circumstances.  I consider, with respect, that that proposition should be 

accepted but I am satisfied that in the interests of justice in the present 

case the additional evidence is relevant and should be received and 

considered as it has been. 

Grounds of appeal relating to three-member SAT hearing 

212  The proposed grounds of appeal advanced by the appellant in 

relation to the appeal from the three-member tribunal dated November 

2010 are numbers 1 to 12 in the amended grounds of appeal which have 

been set out earlier (see [14]).  Some of these are repetitive. 

213  Several of the grounds of appeal advance contentions that the orders 

made by the SAT, for the appointment of a guardian and administrator, 

were either not necessary in the circumstances or the needs of the 

appellant could have been met by less restrictive orders (grounds 1, 4, 5 

and 6).  As I have concluded that the evidence did not support any 

findings which would justify the appointment of an administrator or a 

guardian, it is not necessary to consider whether orders for the 

appointment of an administrator or guardian less restrictive in terms than 

those made should be substituted.  Nor, in the course of argument, was it 

suggested how any such order might be modified in terms.  The success of 

the appellant on the fundamental question of whether or not there was a 

basis for the appointment of either a guardian or an administrator means 

that it is unnecessary to consider these grounds further.  The substantial 

success of the appellant follows from grounds 2, 3 and 10 of the proposed 

grounds.   

214  I am satisfied that the appellant has established that the evidence was 

too equivocal and inadequate to displace the statutory presumption of 

capacity in s 4(3) of the G & A Act (ground 2); and that the proper 

consideration of the interests of the appellant were overlooked (ground 3).  

This is clearly a case in which the tribunal erred in failing to exercise its 

power to obtain independent expert evidence or other medical evidence to 

assess the appellant's capacity and whether or not she suffered from any 

mental disability (ground 10).  Similarly, the tribunal failed to observe the 

requirements of procedural fairness in proceeding with the review in 

which one of the three members, Dr D Stepniak, was the subject of 
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objection for actual bias, which in effect included reasonably ostensible 

bias because of his involvement in making the decisions of 5 February 

and 17 March 2010.  The tribunal failed to examine and consider the 

application that Dr Stepniak should disqualify himself and proceeded to 

determine the application when he was a member in circumstances where 

a review on the merits of his decisions on 5 February 2010 was a central 

aspect of the determination required.  Furthermore, I am satisfied that in 

substance the review being demanded by the appellant called for the 

exercise of the review jurisdiction of the SAT under s 17A of the Act and 

for such an exercise the original decision-maker was not an eligible 

member of the panel.  It should have been reconstituted (ground 11). 

215  The appellant also contends (grounds 7, 8 and 9) that the SAT failed 

to carry out a proper review of the guardianship and administration orders 

and failed properly to review the actions of the appointed guardian and 

administrator in order to determine whether their appointment should have 

been continued or alternative appointments substituted and that the 

tribunal failed to have due regard to the well-founded grievance of the 

appellant arising from the actions of the second respondent alleged to 

have caused grave financial and personal loss to the appellant (the 

destruction and sale of the appellant's home and the use of the proceeds of 

sale and other moneys to purchase a unit in the Uniting Homes property at 

[suppressed]).  Again, these contentions did not feature prominently in the 

oral submissions of the appellant and were, in effect, overtaken by the 

more fundamental objections to errors of fact in making guardianship and 

administration orders at all and in failing to rescind and set aside the 

original orders made on 5 February and amended on 17 March 2010.  

Little attention was given by SAT to the review of the actions of the 

respondents in the course of their roles as guardian and administrator 

respectively but, again, these grounds have been overtaken by the 

appellant's success on the fundamental questions of whether or not orders 

should ever have been made and whether they should have been set aside 

by the three-member SAT tribunal. 

216  The final ground (number 12) is to the effect that the review process 

was flawed by non-availability to the appellant's counsel of documents 

important to the presentation of the appellant's case.  It is clear that 

counsel for Ms S was handicapped by difficulties and delays in obtaining 

access to a number of the documents, some of which were only produced 

after the three-member SAT hearing had commenced.  That is obviously 

most unsatisfactory and so much was conceded by the presiding member 

of the SAT in her final reasons for decision.  One example of this was the 

non-availability until the second hearing of the report from Dr KW of 
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21 September 2010 which, in fact, was not obtained by SAT until after the 

adjournment of the first portion of the three-party SAT tribunal on 

7 September 2010.  However, it was eventually obtained and supplied to 

counsel for Ms S in time for the continuation of that hearing on 

24 November 2010.  What that sequence of events did show, however, 

was that the assumption that there had been a report from Dr KW 

available to Dr T when the latter filled out the questionnaire in the 

Doctor's Guide of 27 December 2009 was unjustified and that there was 

no scope for any possible inference that the (non-existent) report of 

Dr KW confirmed or supported any lack of capacity or the existence of 

any mental disability by Ms S.  Had a report been sought from Dr KW 

earlier any such misconception would, presumably, have been dispelled.  

Had Dr T been called to give evidence and been cross-examined, the 

misunderstanding may have been exposed and dispelled.  Had a detailed 

medical assessment of Ms S been undertaken by a suitably qualified 

medical practitioner for the purposes of addressing the questions before 

the SAT, as was done eventually, but only on the applicant's initiative by 

Dr Spear, a report would have emerged which allowed the questions of 

capacity to be addressed and evaluated in a reliable way.   

217  What did occur reveals many serious shortcomings in the procedure 

adopted by SAT both in preparation for and in the conduct of the several 

hearings.  For reasons which have already been canvassed, the combined 

effect of this was to lead to the making of decisions which must be set 

aside.  Whether in the circumstances the non-availability of documents 

then in existence to counsel for the appellant resulted in the process being 

flawed is a question which cannot and need not be answered.   

218  The decisions of the SAT must be set aside for several independent 

reasons.  The wrong composition of the board in relation to a claimed 

review on the merits of the original decision; the presence of the original 

decision-maker as a member of the three-member panel which was called 

upon to review, among other things, the propriety of his earlier decisions; 

the failure to exercise powers necessary to obtain evidence from a suitably 

qualified medical expert; the failure to observe a procedure which allowed 

witnesses to be called and made available for cross-examination; the 

failure to adopt any process by which the 'evidence' of those who had 

provided information could be formally verified or assured by way of 

oath, affirmation or affidavit all provide reasons sufficient to justify the 

review of the determination (G & A Act s 21(b)) and also reveal errors of 

law and actions both without and in excess of the jurisdiction.  However, I 

would not uphold ground 12 of the grounds of appeal and, in any event, it 

is not necessary to do so. 
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Ultimate resolution and final relief 

219  The opinions of Dr PC and Dr JS fill the gaps in the evidence 

missing before the SAT, both at the February hearing and in the 

November 2010 determination, in the sense that it is evidence from 

suitably qualified specialists who have conducted a detailed medical 

examination of Ms S in the latter case expressly for the purposes required 

and have provided a comprehensive report rather than completing some 

pro forma questionnaire which could never be more than a guide.  That 

none of this evidence from these specialists has been challenged on its 

merits by either respondent is also significant.  The evidence led at the 

three-member tribunal hearing was insufficient to enable a tribunal to 

conclude that either a guardianship or an administration order should be 

made.  As I have said, it left in some inconclusive state the question of 

whether or not on a rehearing with further evidence some form of limited 

guardianship order might be made but that possibility does not survive the 

evidence now adduced from Dr S. 

220  There is, therefore, no point in remitting the application for further 

consideration by SAT with or without a direction.  Furthermore, there is 

no proposal by either respondent or from any other quarter that some 

other person should be appointed to take over the role of applicant for 

relief to the SAT which has now been effectively relinquished by Ms P.  

Of course, there is nothing to prevent some entirely fresh application 

being made by a responsible person with an interest to have the whole 

question of whether or not Ms S is in need of a guardian or administrator 

in any form, but no such application has been foreshadowed.  If one were 

to be made, it would be an entirely fresh application which would need to 

be considered in the light of the evidence assembled and relevant to that 

purpose. 

221  It is quite evident from the explanations given by Ms S during the 

course of the various hearings before the SAT and in the materials which 

were filed on her behalf there and on this appeal that she desires, most of 

all, to regain her personal independence and responsibility and to be 

autonomous in the handling of her financial, health and social affairs.  She 

is clearly aggrieved about the decisions of the Public Advocate and the 

Public Trustee to sell her home, to allow her personal possessions to be 

lost or dissipated and to use most of her money to purchase an 

accommodation bond in the residence in which she is presently located, 

the rent for which consumes most of the income derived from her pension.   
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The potential consequences of the orders being set aside - liability for 

damages in tort or restitution 

222  Any determination of what rights Ms S will have upon the orders of 

SAT being set aside raises difficult questions which were not addressed in 

the appeal and which the parties obviously anticipated could and should 

be dealt with separately later.  There would obviously be a right to 

restitution with interest or other compensation for property which has 

been lost by Ms S or its value.  Upon the reversal of a judgment requiring 

the payment of money or the transfer or loss of property by a person the 

individual vindicated is entitled to be restored to everything which she 

may have lost by the erroneous judgment and proceedings:  

Commissioner for Railways (NSW) v Cavanough (1935) 53 CLR 220, 

225 and MacIntosh v Lobel (1993) 30 NSWLR 441, 459 - 460; R v 

Elliott [1955] VLR 126; and Commonwealth v McCormack (1984) 155 

CLR 273; [1984] HCA 57.  However, acts done according to the terms or 

powers contained in a judicial order afterwards reversed are protected:  

Commissioner for Railways NSW v Cavanough (225) - see generally:  

D M Gordon, 'Effect And Reversal Of Judgment On Acts Done Between 

Pronouncement And Reversal' (1958) 74 LQR 517 and (1959) 75 LQR 

85, and Mason, Carter & Tolhurst, 'Restitution Law In Australia' (2nd ed, 

2005) [701] - [7112] and Papamatheos:  'What are The Judicial Bases Of 

Reversal Of Judgment Restitution?' (2005) 25 Australian Law Rev 268.  

Whether this protection extends to a negligent or culpable failure in the 

manner of exercising the powers conferred by the judicial order later set 

aside may be another matter. 

223  It is possible that questions of that nature may arise in the future and 

it would seem to be the case that Ms S is now urgently in need of legal 

advice as to the courses open to her and whether or not prolonged 

continuation of her residence in her present accommodation might amount 

to a ratification of the conduct of the Public Trustee in using her money 

for that purpose which may eliminate or reduce any other entitlements to 

compensation or restitution which she may have.  I express no opinion 

about any of these matters except to point out the need, in Ms S's interests, 

to address them and to obtain considered and responsible advice as to her 

present position. 

224  In the circumstances, I consider that the appeal should be allowed, 

and that all the decisions of the SAT of 5 February 2010, 17 March 2010 

and 24 November 2010 should be set aside and the initiating application 

to the SAT be dismissed.  I will, however, hear counsel as to the details of 
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any further other or additional orders considered necessary to give effect 

to these conclusions. 

 


