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Governor Phillip
“The laws of this country [England] will of course, be
introduced in [New] South Wales, and there is one that I
would wish to take place from the moment his Majesty’s
forces take possession of the country: That there can be no
slavery in a free land, and consequently no slaves.”

“Australians all let us rejoice
For we are young and free … .”

Definition of slavery in the Criminal
Code Act 1995 – s.270.1:
“For the purposes of this Division, slavery
is the condition of a person over whom
any or all of the powers attaching to the
right of ownership are exercised, including
where such a condition results from a debt
or contract made by the person.”

High Court in Wei Tang
“… At trial, counsel for Ms Tang suggested analogies between
the situation of the complainants and those of an oil rig
employee or of students obliged to pay HECS debts. These
comparisons are unconvincing when contrasted with the
seriously exploitative conditions of the complainants that were
revealed by the evidence. At the very least, in an Australian
setting, it was open to the jury to conclude that such
circumstances bore no comparison or analogy to (even harsh)
employment conditions as understood in Australia.”
(my emphasis)

Prosecution Issues
I’ve given a number of lectures about the problems in these
trials, so I spoke to the prosecutor. The prosecutor is now
a fellow Judge in my Court, Jeannette Morrish, and I spoke
to her about the problems of presenting the case. She said
the first problem was, apart from the general preparation in
any case, to conceptualise how she would convince, or
have a jury become satisfied, that persons in this position,
that is volunteers who come to Australia, who are after all
prostitutes, and the defence called them “conniving
prostitutes” women who were here to make money to
breech our immigration regulations, how would she
convince a jury that they are slaves? That was the first
challenge that the prosecutor had.

Support Issues
The other practical issue is how to you care for
people, now its not always going to be five Thai
prostitutes. The trafficking cases that have been
heard since the legislation came in are very
few. There was a case of Rashingham that was
heard in Queensland. The trafficking aspect of it
failed, it was a finding of not guilty. However
subsequently, the matter involved five labourers
being used in trafficking type conditions, it went to
the Federal Court where their employer was fined
and ordered to pay their wages back, but the
trafficking wasn’t successful.

Second Trial
• The second trial began in 2006.
• Pre-trial argument took 6 days.
• The trial took 29 days (5 weeks and 4 days) –
(albeit now only one accused and therefore one
less counsel).
• It was an intelligent jury who considered its
verdict for 14 hours and 5 minutes.

THE JURY contemplated the following facts as to whether the
Prosecution had proved slavery:
•

Each of the five women had come to Australia to work in the sex
industry.

•

Each had entered into a contract to pay $45,000 for the privilege of
performing sex work in Australia (of that, $15,000 to $20,000 was
paid by Wei Tang back to Thailand for each girl).

•

They had no money, limited English, no skills, and no way to repay
the $45,000 but to perform sex work.

•

The motive of each alleged slave was economic; that is, after the
contract was paid off, they hoped to dupe the immigration system
for two years by applying for refugee status – hence earning, over
such period, a substantial amount of income which they could
send back to Thailand.

•

They were treated well – compare: publicity and the ABC
productions set in Russia.

•

They were not locked in their accommodation, but worked six
nights per week from 6:00 pm to 3:00 am. Lodgings and food
were provided.

•

Workload involved “serving”, under the contract, 900 customers
over the period of three months.

•

During the three months, each girl would earn $100,000 – hence,
between the brothel owner and the owners of the contract for all of
the five women, a turnover of $500,000 was obtained.

•

Each individual woman could earn income from working on
Sundays, otherwise their “day off” – not quite the “day off” that God
the Father decreed to Moses.

Future of Slavery Trials
The experience of slavery within Australia has to date been limited
to four trials. It has been a very difficult process for all involved,
particularly the victims.
While a criminal sanction against slavery is necessary to comply
with our international treaty obligations, I suggest that future
prosecutions concerning victims who unfortunately find
themselves in a like position to that of the five women in the Wei
Tang trial, are likely to be prosecutions for trafficking, which
would be more easily proved.
In trafficking prosecutions, a jury would not have to cope with the
alien concept of slavery, therefore creating an easier task for the
prosecution, if not the Judge.

Human Trafficking &
Modern Day Slavery –
An Affront to Human
Dignity
Fiona McLeod S.C.

800,000 – 2.5 million people
per year
(TIP Report, UN Women, UN HCR)

Sexual exploitation 43%
of these women and girls 98%
Forced labour, illicit adoption,
begging, armed forces, body
organs
(ILO, Cth AGD)

Trafficking - Art 3 Trafficking Protocol –
The recruitment, transfer, harbouring or receipt of persons
by means of threat or use of force or other forms of coercion,
of abduction, of fraud, of deception, of abuse of power or of a
position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person
having control of another person,
for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of
the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs
Force, fraud, coercion

Slavery = rights of ownership
Art 1 UN Convention
Forced labour = services extracted under
menace of penalty, not voluntary
Art 2 Forced Labour Convention
(Also ICCPR, ICESC)

Drivers of trafficking
and slavery
Poverty,

•
• Poor laws and law enforcement,
• Corruption,
• Social standing of women and children

Australian response
• Protocols ratified 2005
• 1999 offences Cth Criminal Code
• 2003 Cth whole of Government responses

•
•
•
•

Cases

R v Wei Tang (2008) 237 CLR 1
Jetsadophorn Chaladone (Ning) NSW VOCT
R v Rasalingham
R v Kovacs [2008] QCA 407

Commonwealth
response •
•
•
•
•

Numbers uncertain – 25 reports p.a.;
346 AFP investigations
Support for Victims of Trafficking Program – Red Cross
Bali process, ARTIP project
2013 Cth Procurement Strategy
2013 Crimes (Slavery, Slavery-like conditions and People Trafficking)
Act

Future
Commitment?

Civil Litigation For
Victims of Human
Trafficking
A Case Study, and Potential Strategies from the US

Douglas MacLean, J.D. – Executive Director
maclean@forjusticewithoutborders.org

A Definition of Trafficking in Persons
"Trafficking in persons" shall mean the:
What: recruitment, transportation, transfer, harbouring or receipt of
persons.
How: by means of the threat or use of force or other forms of coercion,
of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another
person,
Why: for the purpose of exploitation. Exploitation shall include, at a
minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar
to slavery, servitude or the removal of organs; --Palermo Protocol, Art.
3(a)

Jane Doe I v. Lakireddy Bali Reddy
2003 U.S. Dist. LEXIS 26120, 2004 U.S. Dist. LEXIS 30792

Case overview: Eleven plaintiffs, all girls or young women, alleged
that Lakireddy Bali Reddy, members of his family, and employees in
his real estate business, fraudulently induced them to come to the
United States from India on promises that they would be provided an
education and employment opportunities.
• Most of the victims were forced into domestic servitude through
physical and verbal abuse.
• The victims were forced to work long hours for little or no pay.
• Many suffered sexual assault as well.

Jane Doe v. Reddy
No civil remedies for human trafficking at the time
“When we filed the civil suit, federal law did not yet provide civil
action for victims of sex and labor trafficking”,
Michael Rubin, lead lawyer for the plaintiffs
• Fraud and misrepresentation • Intentional infliction of
• Coercion
emotional distress
• Sexual abuse of a minor
• Negligent infliction of
• False imprisonment
emotional distress
• Embezzlement
• Federal claims, including:
• Battery
• Racketeering
• Sexual battery
• Breach of civil rights
In the complaint, Rubin accused the defendants of exploiting the
victims’ “youth, their fear, their caste status, their poverty, their
unfamiliarity with the American legal system, their inability to speak
English, and their immigration status” for the defendants’ “personal
pleasure” and “illicit profit”.

Jane Doe v. Reddy
Outcome of the litigation



Class-action suit involving 10+ plaintiff-victims was settled.



Originally US $100 million sought. Settled for $8.9 million.



Reddy was charged, convicted and eventually sentenced to 8 years’ prison
in 2001. Restitution of $2 million ordered to a sister and parents of one
deceased victim, and one other party.

US Trafficking Victims Protection Act of 2000
22 U.S.C. 7103
•

Severe forms of trafficking persons – 22 U.S.C § 7102(8)
“sex trafficking in which a commercial sex act is induced by force,
fraud, or coercion, or in which the person induced to perform such act
has not attained 18 years of age”
- Or “the recruitment, harboring, transportation, provision, or obtaining of a
person for labor or services, through the use of force, fraud, or
coercion for the purpose of subjection to involuntary servitude,
peonage, debt bondage, or slavery.”

•

Civil Remedy – 18 U.S.C 1595 (2011)
An individual who is a victim of a violation of this chapter may bring a
civil action against the perpetrator (or whoever knowingly benefits,
financially or by receiving anything of value from participation in a
venture which that person knew or should have known has engaged in
an act in violation of this chapter)…and may recover damages and
reasonable attorneys fees.

Important Practitioner’s Manuals for Civil Litigation

JWB’s Practitioner’s Manuals in Southeast Asia

Thank you!

