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About the Australian Pro Bono Centre  
 
The Australian Pro Bono Centre (formerly the National Pro Bono Resource Centre) is an independent centre of 
expertise that aims to grow the capacity of the Australian legal profession to provide pro bono legal services that are 
focused on increasing access to justice for socially disadvantaged and/or marginalised persons, and furthering the 
public interest. 

While the Centre does not provide legal advice, its policy and research work supports the provision of free legal 
services and informs government of the role that it can play to encourage the growth of pro bono legal services. The 
Centre's work is guided by a board and advisory council that include representatives of community legal 
organisations, pro bono clearing houses, the private legal profession, universities and government. 

Established in 2002 as an independent, not-for-profit organisation at the University of New South Wales, it was 
envisaged that the Centre would: 

“Stimulate and encourage the development, expansion and co-ordination of pro bono services, as 
well as offering practical assistance for pro bono service providers (and potential providers). The 
Centre would play the key roles of facilitating pro bono practice and enabling the collection and 
exchange of information.”  

The strategies that the Centre employs to grow pro bono capacity include: 

Strengthening the place of pro bono legal work within the Australian legal profession as an integral part of 
legal practice by 

 being a leading advocate for pro bono legal work; 

 promoting the pro bono ethos and increasing the visibility of pro bono legal work; 

 developing policies and advocating for measures to encourage an increase in the quality and amount of pro 

bono legal work; and 

 producing resources and sharing information in Australia, regionally and internationally that builds pro bono 

culture in the Australian legal profession and participation by Australian lawyers in pro bono legal work. 

Providing practical assistance to facilitate, and remove barriers to, the provision of pro bono legal services 
by 

 undertaking research on how pro bono legal assistance can best respond to unmet legal need, including the 

identification of best practice in its provision; 

 engaging in policy development, advocacy and law reform on issues that have an impact on pro bono legal 

services; 

 providing practical advice to lawyers and law firms to support their efforts to increase the quantity, quality and 

impact of their pro bono work; 

 informing community organisations about the way pro bono operates in Australia; and 

 leading in the development of new and innovative pro bono project and partnership models. 

Promoting the pro bono legal work of the Australian legal profession to the general public by 

 informing members of the public through the media and presentations about the pro bono legal work 

undertaken by members of the Australian legal profession. 

The Australian Pro Bono Centre operates with the financial assistance it receives from the Commonwealth and 
State and Territories Attorney-General Departments, and support from the Faculty of Law at the University of New 
South Wales. 
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Summary 
 

Overview 

 

The Australian Pro Bono Centre (formerly the National Pro Bono Resource Centre) (Centre) 

thanks the Secretary of the Attorney-General’s Department for the opportunity to make this 

submission in response to the Secretary’s Review of Commonwealth Legal Services - Issues 

Paper 1 (10 November 2015). 

 

This submission contains the Centre’s comments and submissions in relation to improving 

the operation of the pro bono conditions contained in the Legal Services Multi-Use List 

(LSMUL). The Centre is currently working with the Office of Legal Services Coordination 

(OLSC) in relation to a number of these issues and has been encouraged by OLSC to make 

this submission. 

 

The Centre’s submissions are made in response to Question 10 of Issues Paper 1: 

 

What aspects of the LSMUL should be maintained or built on? What improvements 
to the framework or capability of the LSMUL should be considered? 

 

Issues Paper 1 makes it clear that the Review will take into account “value for money” in relation 
to Commonwealth legal services and that “value for money” is not limited to cost: 

 
Cost is not a sufficient indicator of the value or quality of legal services. For 
example, there is value in the Commonwealth taking a consistent position on 
significant matters or matters affecting the Commonwealth as a whole.1 

 
In considering what represents “value for money” in the context of the LSMUL the “significant 
matter” of improving the LSMUL’s ability to encourage pro bono legal work must comprise a key 
component of the assessment.  

 
It is the Centre’s central submission, that whilst the “pro bono conditions” introduced in 2008 
have done much to encourage the growth of pro bono legal services by private law firms, a  
number of improvements can be made to their operation.  Some of these improvements are 
matters to do with process and metrics.  Others are to do with the weighting attributed to pro 
bono performance and the culture in relation to this in government agencies. This submission 
makes recommendations aimed at improving both aspects.  
 
  

                                                                 
 
1
 Attorney-General’s Department, Secretary’s Review of Commonwealth Legal Services, Issues Paper No 1 

(November 2015) 8, at www.ag.gov.au/LegalSystem/Secretarys-Review/Pages/Issues-papers.aspx. 

http://www.ag.gov.au/LegalSystem/Secretarys-Review/Pages/Issues-papers.aspx
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Recommendations  

 

In response to Issues Paper 1 the Centre makes the following recommendations to improve 

the operation of the pro bono conditions contained in the LSMUL: 

 

1. Providers should be required to calculate “hours of pro bono legal work per 

lawyer” for the purpose of reporting to the OLSC in accordance with the Centre’s 

Guidance Notes. 

 

2. Clause 14.4 of ‘Part 1 – Important Information and Guidance for Applicants’ of the 

Application for Inclusion and clause 5 of Appendix F to the Legal Services 

Directions 2005 (Cth) (Directions) should be amended to clarify that with effect 

from 1 July 2014 providers with 50 or more lawyers must become signatories to 

the National Pro Bono Aspirational Target (Target). As part of this amendment 

the way in which the number of lawyers is calculated should be clarified by 

including the words “full-time equivalent”. 

 
3. The OLSC should write to the 11 providers who are not Target signatories, and 

are required to be, to remind them of this requirement. 

 
4. The pro bono reporting template should be amended so that providers are only 

required to report on pro bono legal work in hours based, and not financial based, 

metrics. 

 
5. The OLSC should introduce a three year review mechanism for providers that 

have not met the Target. 

 
6. The OLSC should ask all agencies, as part of their yearly reporting obligations, to 

report on: 

 
a. the weight given to the pro bono performance of a provider in relation to 

the allocation of external legal work; and 

b. how provider pro bono performance is addressed as part of the tender 

debrief process. 

 

7. The OLSC should develop a publicly available policy which outlines the effect of 

consistent non-reporting in relation to the LSMUL pro bono conditions, including 

any review mechanism. 
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Background  
 
1. The introduction of pro bono conditions 

 
The introduction of ‘pro bono conditions’ in relation to the Commonwealth government’s legal 
service purchase provisions, most recently the LSMUL, has been a significant factor 
contributing to the growth in law firm pro bono in Australia. 
 
On 1 July 2008 the Commonwealth government implemented reforms to the 
Commonwealth’s procurement of legal services. The reforms sought to further the efficient 
resolution of disputes as well as to provide greater transparency and competition in the 
Commonwealth legal services market.  
 
The reforms were implemented by amending the Directions made by the Attorney-General 
under section 55ZF of the Judiciary Act 1903 (Cth).2 

 
The 2008 reforms introduced ‘pro bono conditions’ into the Directions which required 
Commonwealth agencies, departments and statutory authorities (together agencies) to take 
into account a firm’s pro bono commitment when making their decision as to whether or not to 
engage that firm. In particular: 

 
(a) The amount and kind of pro bono legal work the provider has undertaken or will 

undertake; 
(b) Whether the provider has signed up to the National Pro Bono Aspirational 

Target of the National Pro Bono Resource Centre.3  
 

2. The LSMUL 
 

The operation of these pro bono conditions was broadened with the introduction of the 
Commonwealth LSMUL arrangements which commenced operation on 1 June 2012. The 
LSMUL is administered by the OLSC. As of 1 June 2013 most Commonwealth agencies are 
required to purchase legal services under these arrangements. 
 
In order to be listed on the LSMUL providers must complete an Application for Inclusion which 
is comprised of the following parts: 

 Part 1 – Important Information and Guidance for Applicants; 

 Part 2 – Legal Services Multi-Use Deed (LSMUL Deed); and  

 Part 3 – Application for Inclusion Form. 
 
All firms that apply to be listed on one of the LSMUL panels must comply with the LSMUL 
conditions regardless of whether they are engaged by the government to undertake legal 
work. A separate Contract for Legal Services will be entered into between an agency and 
provider when a particular request for legal services arises.4  

 
                                                                 
 
2
 See Legal Services Amendment Directions 2008 (No. 2) (Cth). 

3
 See clause 5 of Appendix F to the Directions, originally enacted as clause 4 of Appendix F in 2008 in slightly 

different terms. 
4
 See section 4.5 of the LSMUL Deed.  
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Clause 14 of ‘Part 1- Important Information and Guidance for Applicants’ provides that as part 
of the application process all firms must: 

 confirm that they subscribe to the National Pro Bono Resource Centre’s Aspirational 
Target (Target); or 

 nominate a target value of Pro Bono Work over a financial year.  
 

As outlined in the former Attorney General’s letter to law firms in July 20135, from 1 July 2014 
firms with 50 or more lawyers have been required to become signatories to the Target and 
are no longer be able to nominate their own target value of pro bono work.  

 
“Pro Bono Work” is defined in the LSMUL Deed with reference to “pro bono legal services” as 
outlined in the Target Statement of Principles.6   
 
As at 9 December 2015, 62 firms listed on the LSMUL are signatories to the Target, with this 
number continuing to grow.  This is in contrast to the Victorian Government Legal Services 
Panel where only 18 firms are Target signatories.7 

 

3. Positive impact of the incorporation of the Target into the LSMUL  
 
The incorporation of the Target into the LSMUL has had a positive impact on encouraging 
providers to undertake pro bono legal work. 
 
For example, as part of its submission to the 2014 Productivity Commission’s inquiry into 
Access to Justice Arrangements the Attorney-General’s Department commented that: 

 
The department considers that the target has been very effective in encouraging 
pro bono work. Since its introduction in 2007, the number of lawyers undertaking 
pro bono work has trebled to over 8,000 lawyers nationally. In 2011-2012, these 
lawyers undertook over 340,000 hours of pro bono work….. 
 
It should be noted that the relationship between the Target and the Legal Services 
Multi Use List has also been very effective in encouraging pro bono.8  (emphasis 
added)  

 
Since this time the number of lawyers covered by the Target has increased to 11,235.4 
(compared to 3,000 in 2008) and the total pro bono hours performed has increased to 
372,601.8 hours.9  
 

                                                                 
 
5
 See Annexure A for a copy of Attorney-General Mark Dreyfus QC MP, Letter 2013/4524 (25 July 2013). 

6
 See Annexure B for the definition of “pro bono legal services.” The term “pro bono legal work” is used in the 

Directions. Clause 2 of Appendix F defines “pro bono legal work” in substantially the same terms as the definition of 
“pro bono legal services” which underpins the Centre’s Target.  
7
 There are 23 law firms listed on the Victorian Government Legal Services Panel.  See Attorney-General, ‘New 

Legal Services Panel Delivers record Pro-Bono Commitment’, (Media Release, 25 November 2015), at 
www.premier.vic.gov.au/new-legal-services-panel-delivers-record-pro-bono-commitment/. 
8
 Attorney-General’s Department, Submission No 137 to Productivity Commission, Access to Justice Arrangements 

Inquiry (12 December 2013) 41. 
9
 Australian Pro Bono Centre, Eighth Annual Performance Report on the National Pro Bono Aspirational Target 

(October 2015) 6, at 
www.nationalprobono.org.au/ssl/CMS/files_cms/Eighth_Annual_Performance_Report_on_the_Aspirational_Target_
2015.pdf . 

http://www.premier.vic.gov.au/new-legal-services-panel-delivers-record-pro-bono-commitment/
http://www.nationalprobono.org.au/ssl/CMS/files_cms/Eighth_Annual_Performance_Report_on_the_Aspirational_Target_2015.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/Eighth_Annual_Performance_Report_on_the_Aspirational_Target_2015.pdf
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A number of large law firms also noted the positive impact that the incorporation of the Target 
into the LSMUL has had in their submission to the Productivity Commission: 

 
The use of the Target in the Commonwealth Legal Services Directions has proved a 
very effective method of building a pro bono culture across firms. The Target 
signatories as a cohort perform more hours of pro bono work, at a higher average per 
lawyer, and at a greater rate of overall participation across their firm, than non-target 
signatories.10 (emphasis added) 

 
As noted above the Centre’s National Law Firm Pro Bono Survey consistently reports that 
signatories to the Target perform better against pro bono metrics, such as hours of pro bono 
legal work per lawyer, than non-signatories. For example, in 2014 Target signatories reported 
performing an average of 34.6 hours of pro bono legal work per lawyer, compared to only 
14.5 hours for non-signatories. 11 This trend was also present in 2012 and 2010.12 

                                                                 
 
10

 Allens, Ashurst and Clayton Utz, Submission No DR224 to Productivity Commission, Access to Justice 
Arrangements Inquiry (30 May 2014) 15. 
11

 National Pro Bono Resource Centre, Fourth National Law Firm Pro Bono Survey (Australian firms with fifty or 
more lawyers) - Final Report (December 2014) 71, at 
www.nationalprobono.org.au/ssl//CMS/files_cms/4th_National_Law_Firm_Pro_Bono_Survey_2014_Final_Report.pd
f.  
12

 See National Pro Bono Resource Centre, National Law Firm Pro Bono Survey (Australian firms with fifty or more 
lawyers) – Final Report (January 2013) 51, at 
http://www.nationalprobono.org.au/ssl//CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%202
012%20-%20Final%20Report.pdf; and National Pro Bono Resource Centre, National Law Firm Pro Bono Survey 
(Australian firms with fifty or more lawyers) – Final Report (December 2010) 29, at  
www.nationalprobono.org.au/ssl//CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%20Final%
20Report%20Dec%202010.pdf.  
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Chart 1: Target Signatories:  2008 - 2015 
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http://www.nationalprobono.org.au/ssl/CMS/files_cms/4th_National_Law_Firm_Pro_Bono_Survey_2014_Final_Report.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/4th_National_Law_Firm_Pro_Bono_Survey_2014_Final_Report.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%202012%20-%20Final%20Report.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%202012%20-%20Final%20Report.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%20Final%20Report%20Dec%202010.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/National%20Law%20Firm%20Pro%20Bono%20Survey%20Final%20Report%20Dec%202010.pdf
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Submissions 
 

 

1. Improve consistency between Target and LSMUL reporting 
 

The Centre submits that the pro bono provisions of the LSMUL should require providers to 

calculate hours of pro bono legal work in accordance with the Centre’s Guidance Notes.13 

This would ensure that the figures reported to the OLSC and the Centre are consistent which 

would support the integrity of the LSMUL. 

 

One of the many benefits of incorporating the Target directly into the pro bono provisions of 

the LSMUL is that it allows firms to “calculate once and report twice” to the OLSC and the 

Centre, which we understand is the government’s intention. This supports the government’s 

desire to minimise the “administrative burden” for providers under the LSMUL.14 

 

As part of their annual reporting obligations under the LSMUL each provider must relevantly 

report on the: 

 total number of hours of “pro bono legal work”; and 

 hours per lawyer of “pro bono legal work” 

undertaken by the provider in the previous financial year.15 

 

“Pro Bono work” is defined in clause 1.1 of the LSMUL Deed with direct reference to the 

Target as follows: 

 

has the same meaning as ‘pro bono legal services’ as defined in the National Pro 

Bono Aspirational Target Statement of Principles developed by the National Pro 

Bono Resource Centre, as at 1 September 200816 
 

 

In order to calculate the hours of pro bono legal work per lawyer performed by a provider it is 

also necessary for each provider to calculate the number of full-time equivalent (FTE) lawyers 

for the relevant financial year. 

 

For the purposes of calculating the “hours of pro bono legal work per lawyer” for the Target, 

the Centre’s Guidance Notes indicate that the number of FTE lawyers should be calculated 

as the average of the number of FTE lawyers as at the first day and the last day of the 

reporting financial year. The Centre adopted this methodology in order to take into account 

                                                                 
 
13

 See Annexure C for a copy of the Guidance Notes. 
14

 Attorney-General’s Department, above n 1, 11. 
15

 See the “Legal Services Expenditure Report” template for the 2014/2015 financial year.  
16

 See Annexure B for the definition of “pro bono legal services”. 
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fluctuations in lawyer numbers throughout the reporting year based on consultation with law 

firm Target signatories. 

 

While reviewing the data for the preparation of the Centre’s Seventh Annual Performance 

Report on the National Pro Bono Aspirational Target in 201417  it became apparent that a 

number of LSMUL providers were calculating “hours of pro bono work per lawyer” based on 

the number of FTE lawyers as at the end of the reporting period only (for example, 30 June 

2014).   

 

This confusion and inconsistency could be easily addressed by requiring providers to 

calculate the total number of pro bono hours and hours of pro bono legal work per lawyer in 

accordance with the Centre’s Guidance Notes. We note that the OLSC already provides 

detailed guidance to agencies in relation to their legal services expenditure reporting 

obligations.18 

 

Recommendation 1 

 

The Centre recommends that providers be required to calculate “hours of pro bono 

legal work per lawyer” for the purpose of reporting to the OLSC19 in accordance with 

the Centre’s Guidance Notes.  

 

To effect this: 

 the definition of “pro bono work” in clause 1.1 of the LSMUL Deed should be 

updated to also refer to the Guidance Notes; and 

 a reference to the Guidance Notes should be included within the reporting 

template for “pro bono legal work.” 

 

 

 

                                                                 
 
17

 National Pro Bono Resource Centre, Seventh Annual Performance Report on the National Pro Bono Aspirational 
Target (October 2014) at 
www.nationalprobono.org.au/ssl//CMS/files_cms/Seventh%20Annual%20Performance%20Report%20on%20the%2
0Aspirational%20Target%202014.pdf.  
18

 Office of Legal Services Coordination, Guidance Note 8 – Reporting of Legal Services Expenditure, at 
www.ag.gov.au/LegalSystem/LegalServicesCoordination/Documents/Reporting-of-Legal-Services-Expenditure.pdf  
19

 See clause 11.3 of Schedule 4 to the LSMUL Deed. 

http://www.nationalprobono.org.au/ssl/CMS/files_cms/Seventh%20Annual%20Performance%20Report%20on%20the%20Aspirational%20Target%202014.pdf
http://www.nationalprobono.org.au/ssl/CMS/files_cms/Seventh%20Annual%20Performance%20Report%20on%20the%20Aspirational%20Target%202014.pdf
http://www.ag.gov.au/LegalSystem/LegalServicesCoordination/Documents/Reporting-of-Legal-Services-Expenditure.pdf
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2. Amendments to address the new requirement for firms with 50 or more 
lawyers  

 
The Centre submits that clause 14.4 of ‘Part 1 – Important Information and Guidance for 

Applicants’ of the Application for Inclusion and clause 5 of Appendix F to the Directions 

should be amended to incorporate the new requirement that firms with 50 or more lawyers 

must become signatories to the Target. 

 

In July 2013 the former Commonwealth Attorney-General wrote to all providers regarding the 

operation of the LSMUL’s pro bono conditions. As part of this correspondence he indicated 

that with effect from 1 July 2014 all firms with 50 or more lawyers would no longer be able to 

nominate a target value under clause 14.4(b) ‘Part 1 – Important Information and Guidance 

for Applicants’ but would need to become signatories to the Target. 

 

In light of the importance of pro bono work, and to reinforce the Australian 

Government’s expectation that law firms providing services to the Commonwealth 

will be leaders in demonstrating a commitment to pro bono work, I have decided 

that the 35 hour Aspirational Target should be the primary means by which 

providers satisfy their pro bono obligations. This will apply to firms with 50 or 

more lawyers in their practice….. 

 

I am concerned that these changes are not disruptive to the already high 

commitment to pro bono that many LSMUL providers have met. Accordingly, the 

requirement for firms with 50 or more lawyers to sign up to the Aspirational 

Target will not apply until the financial year commencing July 2014. This will 

allow sufficient time for providers to make the necessary adjustments to their 

approach to pro bono.20(emphasis added) 

 

The Centre has been monitoring the adoption of this requirement. In 2014 and 2015 the 

Centre wrote to providers that have 50 or more lawyers, are listed on the LSMUL and are not 

Target signatories reminding them of this new requirement with some success.21 However, 

there are currently 11 firms listed on the LSMUL that have 50 or more lawyers and are not 

Target signatories. 

 

The only source of this new requirement is a letter, and not the LSMUL Deed, Directions, or 

any guidance material published by the OLSC, sources likely to be consulted by providers 

when considering their obligations under the LSMUL. 

                                                                 
 
20

 See Attorney-General Mark Dreyfus QC MP, Letter 2013/4524 (25 July 2013) 2, included as Annexure A. 
21

 In the 2014-2015 financial year the Centre’s advocacy resulted in three firms becoming signatories to the Target 
and in the 2015-2016 financial year, to date, one firm becoming a signatory.  
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Recommendation 2 

 

The Centre recommends amending clause 14.4 of ‘Part 1 – Important 

Information and Guidance for Applicants’ and clause 5 of Appendix F to the 

Directions to clarify that with effect from 1 July 2014 providers with 50 or more 

lawyers must become signatories to the Target. 

 

As part of this amendment the way in which the number of lawyers is calculated 

should be clarified by including the words “full-time equivalent”. 

 

Recommendation 3 

The Centre recommends that the OLSC write to the 11 providers who are not 
Target signatories, and are required to be, to remind them of this requirement. 
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3. Hours based pro bono reporting only 
 

The Centre submits that providers should only be required to report to the OLSC on hours 

based metrics as part of their annual pro bono report. This will simplify reporting under the 

LSMUL, in line with the government’s deregulation agenda,22 and overcome the shortcomings 

of financial based reporting. 

 

The reporting template for the 2014-2015 financial year asks providers to report on the 

following in relation to pro bono legal work for the previous financial year: 

 whether the provider is a signatory to the Target; 

 if the provider was not a signatory, what was its nominated aspirational target (in hours 

per lawyer); 

 what were the total hours of pro bono legal work undertaken by the provider; 

 what were the hours of pro bono legal work per lawyer undertaken by the provider; and 

 what was the value of the pro bono legal work undertaken by the provider. 

 

While no specific guidance was provided in relation to the term “value” in the 2014-2015 

reporting template, the following guidance was provided in 2011: 

 

The value referred to here is the value of the services provided, had the client not 

received the services on a pro bono basis. This may be most effectively measured 

with reference to the hourly charge-out rate of the lawyer/s providing the pro bono 

services.  

 

This is not the cost to the law firm of providing the services.23 (emphasis added) 

 

As outlined in the Centre’s second submission to the Productivity Commission’s Access to 

Justice Arrangements Inquiry, measuring pro bono performance in financial terms is 

problematic for a number of reasons: 

 

Measuring pro bono performance in dollars can be misleading because it is 

difficult to standardize and track the method of costing, with the likelihood of 

different monetary values being placed on the same work. For example the 

same work undertaken by a small firm lawyer may be charged out at a lower rate 

than a large firm lawyer. If the work was done within a community legal centre or 

                                                                 
 
22

 Attorney-General’s Department, above n 1, 5. 
23

 See “Pro Bono Reporting Template Definitions” in the Pro Bono Reporting Template, June 2011, 2.  
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legal aid, the monetary value attributed to it would be different again.24  (emphasis 

added)  

 

Further, focusing on the financial value of a firm’s pro bono contribution undermines the 

voluntarist ethic of pro bono. For example, under the Victorian Government’s Legal Services 

Panel arrangements providers have a contractual obligation to provide “pro bono services” in 

proportion to the commercial work they receive from the Victorian Government. If a firm does 

not successfully tender for any government legal work in a particular year it will have no 

‘obligation’ to perform pro bono legal work.25 Incorporating the Target, an aspirational hours 

based target, into the LSMUL institutionalises a provider’s commitment to pro bono and 

overcomes creating a structural disincentive to undertake pro bono legal work.  

 

In its Inquiry Report the Productivity Commission outlined its support for an hours based 

aspirational target: 

 

Overall, in order to better reflect ‘work on the ground’, and ensure relatively simple 

record keeping, targets adopted by governments should be expressed in hours 

(per lawyer).26 (emphasis added)  

 

The Productivity Commission specifically recommended that: 

 

The Queensland, New South Wales and Western Australian Governments should 

consider adopting the National Pro Bono Aspirational Target, tied to their legal 

panel arrangements…This target should remain aspirational, and be expressed in 

hours per lawyer. Reporting required for pro bono targets should be clear and 

simple.27 (emphasis added) 

 

In addition, in each of the annual Legal Services Expenditure reports published since 2009-

2010 the OLSC only reports on “hours of pro bono legal work per lawyer”.28 Therefore it is not 

clear why the financial based data is collected. 

 

                                                                 
 
24

 National Pro Bono Resource Centre, Submission No DR199 to Productivity Commission, Access to Justice 
Arrangements Inquiry (21 May 2014) 18. 
25

 See Clause 11.2 of Request for Tender Government Legal Services Panel, Part C – Proposed Contract. 
26

 Productivity Commission, Access to Justice Arrangements Inquiry Report, Commonwealth of Australia, Canberra, 
2014, 838, at www.pc.gov.au/inquiries/completed/access-justice/report. 
27

 Productivity Commission, above n 26, 838. 
28

 Attorney-General’s Department, Legal Services Expenditure Report 2013-2014 (2014),17-20; Attorney-General’s 
Department, Legal Services Expenditure Report 2012-2013 (2013),16-18; Attorney-General’s Department, Legal 
Services Expenditure Report 2011-2012 (2012),10-12; Attorney-General’s Department, Legal Services Expenditure 
Report 2010-11,(2011) 9-11; and Attorney-General’s Department, Legal Services Expenditure Report 2009-10 
(20110) 9-10.   

http://www.pc.gov.au/inquiries/completed/access-justice/report
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Recommendation 4 
 

The Centre recommends that the pro bono reporting template should be amended so that 
providers are only required to report on pro bono legal work in hours based, and not financial 
based, metrics. 
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4. Reinforce the Commonwealth government’s commitment to pro bono legal 
work to providers and agencies 

 
The Centre submits that as part of the OLSC’s oversight and management of the LSMUL it 

should reinforce the Commonwealth government’s commitment to pro bono legal work to 

providers and agencies by monitoring and reviewing: 

 providers’ pro bono performance and encouraging agencies to give appropriate weight 

to providers’ pro bono performance; and  

 providers’ compliance with reporting obligations.  

 

Monitoring and reviewing providers’ pro bono performance and encouraging agencies 

to give appropriate weight to pro bono performance 

 

While it is important that the Target remains aspirational, by becoming a signatory a provider 

commits to use its “best efforts” to achieve the Target.29 That is, they undertake to work 

towards achieving the Target.  

 

While 88 percent of respondents to the Centre’s 2014 National Law Firm Pro Bono Survey 

indicated that they believed the inclusion of pro bono conditions in tender arrangements were 

useful in encouraging law firms to undertake pro bono legal work30 a number expressed 

concern about the Commonwealth government’s commitment to pro bono: 

 

Pro bono work is rarely if ever mentioned in post tender debriefs and therefore 

there is a question over how beneficial it is in meeting the target as against Firms 

who [do] not meet the target.31 (emphasis added) 

 

I wonder how significant the impact is of the pro bono hours firms achieve 
and their government client portfolio.32 (emphasis added) 
 
Yes for some Firms but it appears to us it does not for other Firms as there is no 
follow up or account taken of it.33 (emphasis added) 

 

The former Commonwealth Attorney-General foreshadowed an increased focus on 

monitoring progress and encouraging agencies to give appropriate weight to pro bono 

performance: 

 

                                                                 
 
29

 See the Target Statement of Principles at http://www.nationalprobono.org.au/page.asp?from=8&id=170#LawFirm; 
and clause 7.1.1 of the LSMUL Deed (“best endeavours”). 
30

 National Pro Bono Resource Centre, above n 11, 73.  
31

 National Pro Bono Resource Centre, above n 11, 74. 
32

 National Pro Bono Resource Centre, above n 11, 106. 
33

 National Pro Bono Resource Centre, above n 11, 107. 

http://www.nationalprobono.org.au/page.asp?from=8&id=170#LawFirm
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Firms will also be required to report to the Office of Legal Services Coordination 

(OLSC) in my Department on their progress in meeting that target.  

 

I have also asked my Department to reinforce with agencies the requirement to 

assess the amount and kind of pro bono legal work that firms have undertaken, or 

will undertake, and whether the firm is a signatory to the National Pro Bono 

Resource Centre’s Aspirational Target in deciding whether to use a particular firm 

on the LSMUL to undertake Commonwealth legal work. Agencies will be required 

to report in writing about their procurement practices in this regard. 34 

 

The Centre submits that this must be an ongoing process where reinforcement takes place 

on a regular basis.  

 

To demonstrate the government’s commitment to pro bono the OLSC should: 

 introduce a review mechanism for providers who are not demonstrating a general trend 

of improvement so that appropriate support can be provided; and 

 actively encourage agencies to: 

o give appropriate weight to a provider’s pro bono performance when engaging 

providers; and 

o address pro bono as part of the tender debrief process. 

 

Recommendation 5 

 

The Centre recommends that the OLSC introduces a three year review mechanism for 

providers that have not met the Target. Based on the Centre’s experience working with 

providers, three years is a reasonable period of time in which a provider that is developing its 

pro bono program can improve its pro bono performance. 

 

The Centre recommends that the review mechanism operates as follows: 

 if a provider has not met the Target for three consecutive years they are asked to 

provide a progress report to the OLSC; 

 in the progress report the provider is asked to outline the steps they have taken in 

relation to undertaking pro bono legal work and in aspiring to meet the Target; 

 if the OLSC is satisfied that the provider has a practical and sustainable plan in place to 

improve their performance in the next year (not necessarily meet the Target in the next 

year) the review can be concluded; and 

 if the OLSC feels that the provider needs further support and encouragement they can 

                                                                 
 
34

 Attorney-General Mark Dreyfus QC MP, above n 5, 2, included as Annexure A. 
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recommend that they make contact with the Australian Pro Bono Centre for further 

advice and assistance. 

 

Recommendation 6 

 

The Centre recommends that the OLSC should ask all agencies, as part of their yearly 

reporting obligations, to report on: 

 the weight given to the pro bono performance of a provider in relation to the allocation of 

external legal work; and   

 how provider pro bono performance is addressed as part of the tender debrief process.  

 

Monitoring and reviewing providers’ compliance with reporting obligations 

 

Clause 11.3 of Schedule 4 to the LSMUL Deed requires providers to report to the OLSC 

within 30 days after the end of each financial year “using the template” approved by the 

OLSC from time to time. This template incorporates the “pro bono report.”35 

 

There appear to be a number of firms that consistently fail to provide a pro bono report to the 

OLSC. For example, five providers failed to provide a pro bono report in both the 2013-2014 

and 2012-2013 financial years.36 

 

While there may be an internal OLSC policy which outlines the action taken in response to 

consistent non-reporting there does not appear to be any detailed publicly available policy on 

this point.  

 

Commonwealth agencies are required to report to the OLSC on their legal services 

expenditure pursuant to the Directions.37 The Directions specifically provide for sanctions in 

relation to non-compliance and the OLSC provides further guidance on this point.38 

 

We also note that each year, together with their other reporting obligations, providers are 

asked to sign a “Compliance Certificate for Legal Service Providers.”  Item 12 of the 

certificate requires each provider to confirm that for the previous financial year they: 

 

                                                                 
 
35

 See the “Legal Services Expenditure Report” template for the 2014/2015 financial year. 
36

 See Attorney-General’s Department, Legal Services Expenditure Report 2013-2014 (2014),17-20. 
37

 See clause 6 of Appendix F of the Directions. 
38

 See section 14 of the Directions; and Office of Legal Services Coordination, Guidance Note 3 – Compliance with 
the Legal Services Directions 2005, at 
https://www.ag.gov.au/LegalSystem/LegalServicesCoordination/Documents/Compliance-with-the-Legal-Services-
Directions-2005.pdf . 

https://www.ag.gov.au/LegalSystem/LegalServicesCoordination/Documents/Compliance-with-the-Legal-Services-Directions-2005.pdf
https://www.ag.gov.au/LegalSystem/LegalServicesCoordination/Documents/Compliance-with-the-Legal-Services-Directions-2005.pdf
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…had appropriate systems and procedures in place to ensure understanding and 

capacity to meet the requirements of the Directions, including a commitment to pro 

bono legal work.39 

 

Arguably if a provider consistently fails to report on the hours of pro bono legal work per 

lawyer it undertakes it would be very difficult for them to sign a compliance certificate in the 

terms outlined above.  

 

To demonstrate the government’s commitment to pro bono the OLSC should develop a 

publicly available policy regarding the effect of non-reporting. To not do so has the very real 

potential to undermine the government’s commitment to pro bono legal work. 

 

Recommendation 7 

 

The Centre recommends that the OLSC develop a publicly available policy which outlines 

the effect of consistent non-reporting in relation to the LSMUL pro bono conditions, including 

any review mechanism. 

 

 

Australian Pro Bono Centre 

9 December 2015 

                                                                 
 
39

 See “Legal Services Multi-Use List – Compliance Certificate for Legal Service Providers 2014/2015”. 
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Annexure A 

Letter from Mark Dreyfus QC MP 
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Annexure B 
Definition of “pro bono legal services” 
 
The definition of "pro bono legal services" included in the Target Statement of Principles and 
adopted in the National Law Firm Pro Bono Survey is as follows: 

1. Giving legal assistance for free or at a substantially reduced fee to:—  

(a) individuals who can demonstrate a need for legal assistance but cannot obtain 
Legal Aid or otherwise access the legal system without incurring significant 
financial hardship; or 

(b) individuals or organisations whose matter raises an issue of public interest 
which would not otherwise be pursued; or 

(c) charities or other non-profit organisations which work on behalf of low income 
or disadvantaged members of the community or for the public good; 
 

2.  Conducting law reform and policy work on issues affecting low income or 

disadvantaged members of the community, or on issues of public interest; 

 

3. Participating in the provision of free community legal education on issues affecting low 

income or disadvantaged members of the community or on issues of public interest; or 

 

4.  Providing a lawyer on secondment at a community organisation (including a 

community legal organisation) or at a referral service provider such as a Public Interest 

Law Clearing House. 

The following is NOT regarded as pro bono work for the purposes of this statement: 

1. giving legal assistance to any person for free or at a reduced fee without reference to 

whether he/she can afford to pay for that legal assistance or whether his/her case 

raises an issue of public interest; 

 

2. free first consultations with clients who are otherwise billed at a firm’s normal rates; 

 

3. legal assistance provided under a grant of legal assistance from Legal Aid; 

 

4. contingency fee arrangements or other speculative work which is undertaken with a 

commercial expectation of a fee; 

 

5. the sponsorship of cultural and sporting events, work undertaken for business 

development and other marketing opportunities; or 

 

6. time spent by lawyers sitting on the board of a community organisation (including a 

community legal organisation) or a charity. 
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Annexure C 
Guidance Notes 
 
The Centre has produced the following Guidance Notes to assist Target signatories record and 
report their pro bono legal work in accordance with the definition in a consistent way. 

1. Only work that involves the delivery of pro bono legal services as defined for the purposes 

of the Target should be reported. 

 
2. Many firms have Community Service and Corporate Social Responsibility programs under 

which their lawyers and non-lawyers provide a broad range of community service work. 

Examples of this include literacy and mentoring work, and volunteering to provide services 

at community organisations. These programs may also involve the firm donating to 

charities. These activities do not fall within the definition of “pro bono legal services” and 

should not be reported. 

 
3. Signatories should calculate the number of FTE lawyers for the year by using the average 

of the number of FTE lawyers at the first day and the last day of the reporting financial 

year. 

(FTE lawyers at 1 July + FTE lawyers at 30 June) ÷ 2 

 
(Where a new Target firm is reporting for a period less than a full financial year, the number 
of FTE lawyers should be calculated by using the average number of FTE lawyers at the 
first day and the last day of the reporting period). 

4. “Firm's lawyers” includes law graduates not yet admitted to legal practice and thus their pro 

bono hours should be reported. It does not include paralegals, and their hours should not be 

reported as pro bono hours.  

  

5. Signatories have the option of separately reporting paralegal hours where the work 

performed is of a legal nature and would otherwise be charged to the client if it were a 

commercial matter. 

 
6. Time recorded for the purpose of delivering pro bono legal services should be treated in the 

same way that work performed for commercial clients is treated. In this respect, each 

signatory firm’s policies for the treatment of travel time should apply to their pro bono legal 

work. 

  

7. Each signatory should have systems in place to ensure that accurate records are kept of the 

pro bono legal work performed. 

  

http://www.nationalprobono.org.au/page.asp?from=2&id=112#def
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8. Pro bono legal services may include international pro bono legal services, that is pro bono 

legal work undertaken: 

 outside Australia, by lawyers who are supervised by, or provided from, an office based 

in Australia; 

 for clients based outside Australia, by lawyers based in Australia; or 

 for organisations based in Australia where the work concerns an initiative outside 

Australia. 

In this context references to “community” in the definition of “pro bono legal services” 
include communities outside of Australia. 

 


